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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

BACKGROUND 

4. The Bill sets out a series of measures which are designed to conserve and enhance the 
natural heritage of Scotland.  The measures in the Bill also have relevance beyond Scotland, and 
provide for the conservation of Scotland’s natural environment within a wider British, European 
and global context. 

5. The Bill achieves its objectives in three different and distinctive ways:   

� it introduces, in Part 1, a new general duty on public bodies to further the 
conservation of biodiversity; 

� it makes significant changes, in Part 2, to the existing arrangements for the 
establishment and protection of sites of special scientific interest (“SSSIs”) by 
replacing most of Part II of the Wildlife and Countryside Act 1981 (c.69) (“the 1981 
Act”); and  

� it extends, in Part 3, the law in relation to the protection of birds, animals and plants 
by amending the current provisions of Part I of the 1981 Act. 

Part 1: Biodiversity   

6. Part 1 deals with biodiversity.  Whilst the conservation of habitats or of species are 
significant means by which the overall conservation of biodiversity can ultimately be delivered, 
Part 1 goes further than has previously been the case in legislation by requiring attention not 
simply to be given to the means (such as establishing protected sites or preventing the killing of 
wildlife) but also to the end, that is, to the conservation of the breadth and diversity of the natural 
world as a whole.  Section 1 sets out specific obligations in relation to the overarching objective 
of biodiversity conservation. 

7. In doing so, the Bill invokes principles and strategies which are external to it, by drawing 
upon the United Nations Environmental Programme Convention on Biological Diversity 1992 
(“the Rio Convention”) and the emerging Scottish Biodiversity Strategy. 
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Part 2: The SSSI system 

8. Part 2 of the Bill sets out a new system for conserving and enhancing particular areas of 
Scotland which are considered to be of particularly high quality in terms of their natural heritage.  
The provisions within this Part are based upon, but significantly extend and develop, the existing 
SSSI system which was brought into being by Part II of the 1981 Act.  The Bill sets out a system 
under which the flora and fauna of Scotland, together with significant geological and 
geomorphological features, can be conserved and enhanced by designating the areas of land 
within which these “aspects of natural heritage” are found as SSSIs. The system is therefore 
intended to secure Scotland’s natural heritage and to allow Scotland to contribute to the 
conservation of the natural heritage of Great Britain and the European Union. 

9. A significant feature of the SSSI provisions in the Bill is that they seek to regulate the 
degree to which and the manner in which land management operations can be carried out on sites 
of special scientific interest.  In certain circumstances, the Bill provides for operations which are 
likely to damage an SSSI to be restricted or prevented. This in turn, where the operations form 
part of the established management of the land, may give rise to an entitlement on the part of the 
land manager to a management agreement offered by Scottish Natural Heritage (“SNH”).  In this 
connection the provisions of the Bill (and primarily sections 16, 17 and 18) may usefully be read 
in conjunction with draft Financial Guidelines which are available separately from the Scottish 
Executive (Contact: Wildlife and Habitats Unit, Scottish Executive, Victoria Quay, Edinburgh, 
EH6 6QQ). 

Part 3: Protection of wildlife 

10. Part 3 of the Bill introduces schedule 6, which in turn contains a package of amendments 
to the law on species protection and wildlife crime as set out in Part I of the 1981 Act.  The 
changes effected by these amendments build upon the increased sanctions and wider police 
powers already introduced via the Criminal Justice (Scotland) Act 2003 (asp 7), which came into 
force on 26 March 2003. The approach adopted in this instance contrasts with the area specific 
protection provided by the SSSI system in Part 2 of the Bill in that the measures set out in Part 3 
and schedule 6 are effective wherever the relevant birds, animals and plants occur, and not 
simply within specified protected sites.  In this sense the Bill does not alter the existing 
distinction in the 1981 Act between the protection of species (in Part I of that Act) and the 
protection of sites (in Part II).  It should be noted that Part 3 of the Bill amends only the 1981 
Act.  It does not make changes to other wildlife legislation such as the Protection of Badgers Act 
1992 (c.51) or the Conservation (Natural Habitats &c.) Regulations 1994 (S.I. 2716).  

Part 4: General 

11. Part 4 of the Bill contributes to the implementation and effectiveness of the provisions in 
the three preceding parts, by providing a number of general – mainly procedural - provisions. 
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PART 1: BIODIVERSITY 

Section 1: Duty to further the conservation of biodiversity 

12. This section introduces a general duty on public bodies and officer holders to further the 
conservation of biodiversity.   They are required to comply with the duty in the exercise of their 
functions, but the duty does not override the proper exercise of those functions.  In complying 
with the duty, they must have regard to the Rio Convention and to any Scottish Biodiversity 
Strategy designated by the Scottish Ministers.  

Section 2: Scottish Biodiversity Strategy 

13. This section empowers the Scottish Ministers to designate a Scottish Biodiversity 
Strategy.  Where the Scottish Ministers designate a strategy under subsection (1), that strategy 
must be published and the Scottish Ministers must lay a report on its implementation before the 
Scottish Parliament every three years.  The precise form of the strategy is, by virtue of 
subsection (3), flexible.  It may, for example, take the form of a single Scotland-wide strategy, or 
it may consist of an overall package of individual (for example thematic or area based) strategies 
which are tailored to specific circumstances. 

PART 2: CONSERVATION AND ENHANCEMENT OF NATURAL HERITAGE 

CHAPTER 1: SITES OF SPECIAL SCIENTIFIC INTEREST 

Notification of sites of special scientific interest 

Section 3: Duty to give notification of sites of special interest 

14. Subsection (1) places a duty on SNH to notify as a site of special scientific interest 
(“SSSI”) any land which it considers to be of special interest by reason of any aspect of its 
natural heritage.  Relevant aspects of natural heritage are, in this connection, the flora, fauna, 
geology or geomorphological features of the area of land in question. A definition of “natural 
heritage” is provided in section 56(1)).  Where it considers a site to be of special interest SNH 
must notify the interested parties listed in section 49(2). 

15. Subsection (2) qualifies the duty in subsection (1) by requiring SNH to have regard to 
certain criteria and guidance when reaching a view on whether land is of special interest.  Such 
guidance may be a formal document issued under section 42(1).  But guidance to SNH is also 
provided by paragraph (a) of subsection (2).  This requires SNH to have regard to the 
contribution which any individual SSSI is likely to make to the balance and representativity of 
the overall SSSI series in Scotland.  When taken as a whole, the totality of SSSIs notified in 
Scotland should therefore form a coherent series of protected sites. This series should be 
representative not only of the diversity and geographic range of the natural heritage of Scotland, 
but should also make an appropriate Scottish contribution to the conservation of natural heritage 
in the context of Great Britain and the European Union.   

16. The requirements of subsection (2) recognise that, in addition to protecting its own 
natural heritage, Scotland must play a responsible role in contributing to the conservation of 
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species and habitat types which are characteristic of the wider British or European natural 
environment. The SSSI series should not limit itself narrowly to the conservation and 
enhancement of flora, fauna, geology or geomorphological features which are of special interest 
in a purely Scottish context.  In particular this means that SNH, when evaluating the relative 
interest of a potential site, should, in addition to considering the site in the context of Scotland as 
a biogeographical entity, also give consideration to the status and conservation requirements of 
species or habitat types which are may be relatively widespread in Scotland but which are 
uncommon elsewhere.  This subsection therefore requires SNH to consider the aspects of natural 
heritage of the site against a wider British or European backdrop, as well as considering them 
within the context of Scotland.  

17. Subsection (3) specifies that the notification given to interested parties as a consequence 
of the duty in subsection (1) must be accompanied by a number of supplementary items which 
specify the extent and special characteristics of the site in detail.  This additional documentation 
must in particular specify the natural heritage features of the site which are regarded as being of 
special interest and it must also list any acts or omissions which are likely, in the opinion of 
SNH, to be damaging to the features which are regarded as being of interest. 

18. Subsection (4) defines a shorthand, technical term by which the notification given under 
subsection (1) and the detailed documentation specified in subsection (3) can collectively be 
known.  These items, taken together, constitute the “SSSI notification” for the area of land in 
question. 

19. Subsection (5), in conjunction with section 49(2), defines the point in time when the SSSI 
notification has effect.  From that point the site is formally an SSSI and benefits from the 
protective mechanisms set out in the subsequent provisions of the Bill. 

20. Subsection (6) provides a shorthand, technical term for the potentially damaging acts or 
omissions which are listed in the SSSI notification by virtue of subsection (3)(a)(iii).  These acts 
or omissions are to be known as “operations requiring consent”.  This term is further abbreviated 
for the purposes of these explanatory notes as “ORC”. 

Section 4: Site management statements 

21. This section requires that each SSSI notification must be accompanied by a site 
management statement prepared by SNH.  The site management statement is a document which 
provides practical guidance to the owners and occupiers of the SSSI in relation to its 
conservation and enhancement.   The role of the site management statement is to complement 
and expand upon the SSSI notification.  It does so by providing information and advice, in non-
scientific language wherever possible, to individuals who are engaged in land management 
operations.  The objective of site management statements will be to assist land managers in 
contributing to the protection of SSSIs and to help them in planning and carrying out operations 
on SSSIs in ways which are consistent with, and sensitive to, the conservation needs of SSSIs. 

22. The site management statement is an evolving document and the provisions in 
subsections (3) and (4) enable the statement to be reviewed and updated in a manner which 
should ensure that it continues to fulfil its purpose effectively. 
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Section 5: Enlargement of sites of special scientific interest 

23. This section permits SNH to enlarge an existing SSSI, by adding land to the original site.  
SNH is permitted to do so only where the additional land, when considered in the context of the 
original site, can be regarded as being of special interest.  The principal purpose of this provision 
is to enable land, which ought reasonably to have been included within the original SSSI at the 
time when that original site was notified, to be incorporated within the site at a later date.  This 
might take place for example when new data come to light demonstrating the value or 
importance of the additional land.  The procedure in section 5 enables this to happen without 
having to either notify the additional land as a separate SSSI or to denotify the original site and 
notify the whole of the larger area from scratch. 

24. Since any debate about the merits or otherwise of the enlargement relates to the case for 
the additional land, and not to the case for the original site, notification is confined to parties 
with an interest in the additional land. Similarly, representations from interested parties are 
confined to representations which are relevant to the case for the additional land.  
Representations in relation to the established site (which argue for example for its denotification) 
are not competent in this context. 

Section 6: Review of operations requiring consent 

25. This section regulates any review of the ORCs listed in an SSSI notification. 

26. Subsection (1) gives SNH the power to review the ORC list when it thinks fit and obliges 
it to do so on the request of any owner or occupier of the site.  Subsection (2), however, limits 
the freedom of SNH to carry out such a review more frequently than every 6 years, unless it has 
obtained the consent of every owner or occupier.  Equally, SNH cannot be obliged to carry out a 
review by an owner or occupier outwith the 6 year cycle.  A 6 year period has been specified 
because this reflects the existing site condition monitoring programme which assesses the special 
interest features on SSSIs.  This programme yields the data about the condition of an SSSI which 
is necessary to inform a review of the ORC list for that site.  There is nothing however to prevent 
more frequent reviews where there is mutual agreement between SNH and the owners and 
occupiers that it would be sensible to do so.  Special provision in relation to the review of ORC 
lists during a transitional period following implementation of the Bill is made in paragraph 5 of 
schedule 5. 

27. Subsection (3) specifies that agreement to a review is given by owners and occupiers 
where either every owner and occupier explicitly consents or no reasonable objection to the 
proposal is received within 28 days.  Where there are multiple owners and occupiers on a site 
and one individual seeks, without good cause, to block a review for which there is clear majority 
support amongst other owners and occupiers, it is unlikely that this will be regarded by SNH as a 
“reasonable objection”.   

28. Subsection (4) enables SNH, in carrying out a review of the list of ORCs, also to review 
consents to carry out operations on the ORC list.  This is because a review of the ORC list may 
substantially alter that list and the detail of the operations listed in it, in order to ensure the 
protection of the site.  Since consents work in practice to modify the effect of the ORC list, it 
would be difficult to review that list without also considering the implications of existing 
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consents.  It would also be undesirable for consents to remain in place where it was clear that the 
operation was damaging the site and the consent was no longer consistent with the entry on the 
ORC list to which the consent originally related. Section 16(5)(a) therefore allows consents to be 
modified or revoked on completion of such a review. 

29. Subsection (5) provides that SNH must amend the ORC list for any site where, on 
completion of a review, it is of the opinion that operations should be added to or removed from 
the list or where it believes that an existing entry should be modified. 

Section 7: Addition or modification of operations requiring consent: urgent situations 

30. This section sets out the detail of a special procedure whereby SNH may, having obtained 
the consent of the Scottish Ministers, alter an ORC list for a site in urgent situations.  This is an 
emergency measure which allows an unlisted operation to be added to the ORC list at very short 
notice when it becomes apparent that damage to the site may result if the unlisted operation is 
carried out.  SNH may also modify any existing entry on the ORC list in the same way (so that, 
for example, the existing entry is extended sufficiently to cover the operation which is posing a 
threat to the site). 

Section 8: Variation of SSSI notifications 

31. This section enables SNH to vary certain aspects of the SSSI notification following the 
point at which the SSSI notification, and therefore the SSSI, has been confirmed under the terms 
of paragraph 12 of schedule 1.  SNH may vary the description of the land and the list of features 
of special interest, as well as any miscellaneous “other information” contained in the SSSI 
notification by virtue of section 3(3)(a)(iv).  It may not however vary the land within the SSSI 
(for example, by enlarging the site) or alter the list of ORCs for the site.  Separate procedures are 
provided in relation to these components of the SSSI notification. 

Section 9: Denotification of sites of special scientific interest 

32. This section provides a process by which an existing SSSI (or any part of an existing 
SSSI) may be denotified.  The procedure set out in this section is in essence the reverse of the 
notification process specified in section 3.  SNH must first determine that a site (or part of a site) 
is no longer of special interest, taking into account the same criteria as are applied in section 3.  
Having done so it must then give notice to the interested parties in the same way as in section 3.  
In the case of a denotification, however, the information given to the interested parties – rather 
than detailing the special interest of the site - must set out SNH’s reasons for considering that the 
site is no longer of special interest. 

Section 10: SSSI notifications and related notifications: procedure 

33. This section introduces schedule 1, which sets out further procedures relating to the 
notification of SSSIs under section 3 and their subsequent enlargement (section 5) or 
denotification (section 9). 
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Schedule 1  

Notifications relating to sites of special scientific interest: procedure 

34. Paragraph 1 applies the procedures set out in schedule 1 to the notification of SSSIs under 
section 3, the notification of enlargements under section 5 and the denotification of SSSIs under 
section 9. 

Publication 

35. Paragraphs 2 and 3 combine to ensure that SNH must publish summary details of 
notifications under sections 3, 5 and 9, in order to give the general public notice that an SSSI is 
being created, enlarged or removed.  The minimum requirement is that notification given to the 
interested parties should be published in a local newspaper circulating in the area in which the 
SSSI is situated.  SNH also has discretion as to other means of publicising the notification.  It is 
expected that the SNH website will provide a key mechanism for making such information 
publicly available. 

Content of notification 

36. Paragraph 4 specifies the information which must be given to the interested parties when 
SNH provides notification of an SSSI, its enlargement or denotification.  This information must 
also, by virtue of paragraph 2, be publicised by SNH in at least one local newspaper.  The 
information specified in paragraph 4 ensures that both interested parties and members of the 
general public can gain access to information about the new site, the enlargement or the 
denotification.  Paragraph 4(c) ensures that members of the public are made aware of their right 
to make representations to SNH within 3 months of the date on which the notification is given.  
That date is defined with reference to section 49(2). 

Confirmation or withdrawal of notification 

37. Paragraph 5 requires that an SSSI notification, notification of enlargement or 
denotification must be formally confirmed by SNH within one year of the date on which it was 
given.  Provision is made to allow the period of one year to be extended in accordance with 
arrangements set out in paragraph 14.  SNH is obliged to consider any representations which 
have been made in relation to the notification before confirming it.  Representations must be 
made within the period specified in the notification which, by virtue of paragraph 4(c), cannot be 
less than 3 months. 

38. Paragraph 6 deals with the situation in which SNH fails to confirm a notification within 
the one year period, or the period as extended.  If a notification is not formally confirmed by the 
deadline, it is to be treated as if it had been withdrawn by SNH and no longer has any effect. 

Modification of notification 

39. Paragraphs 7 to 9 enable SNH to confirm a notification which has been modified.  
Notifications may be modified by amending the matters specified in section 3(3) and SNH is 
accorded a degree of flexibility in this connection during the period prior to confirmation of the 
notification.  Thus, the description of the land, the list of aspects of natural heritage which are of 
special interest or the miscellaneous other information included in the notification may be added 
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to, removed or amended.  This may, for example, be necessary where SNH requires to correct 
part of the notification or accepts a particular point made by an objector.  SNH may also amend 
the boundaries of the site to reduce its extent.  SNH is not however permitted to extend the site 
or to alter the ORC list under the terms of paragraphs 7 and 8.  Separate procedures exist in 
sections 5, 6 and 7 to allow this to happen. 

Referral to Advisory Committee on SSSIs 

40. Paragraphs 10 and 11 require SNH to refer scientific objections to the SSSI notification, 
notification of enlargement or denotification to the Advisory Committee on Sites of Special 
Scientific Interest (“ACSSSI”).  It must do so unless the objections are frivolous in nature.  
ACSSSI provides SNH with independent advice on scientific matters in cases where a consultee 
has questioned the scientific justification for notification of a site, or for the enlargement or 
denotification of a site.  SNH is barred from confirming the notification until such time as it has 
considered any advice from ACSSSI in relation to the objection.  The basis on which ACSSSI 
operates is set out in section 21. 

Notice of decision to confirm or withdraw 

41. Paragraph 12 obliges SNH to give formal notice of any decision to confirm or withdraw a 
notification.  Notice must be given to the interested parties and must be publicised in accordance 
with the requirements of paragraph 2. 

42. Paragraph 13 deals with the situation in which an objection to the notification has been 
referred to ACSSSI.  In such cases, the interested parties must be provided with a copy of the 
advice which ACSSSI had given to SNH in relation to the matters raised in the objection. 

Extension of period during which notification is to be confirmed or withdrawn 

43. Paragraphs 14 and 15 provide for the extension of the period within which a notification 
must be formally confirmed.  An extension may be made in the event of a referral to ACSSSI but 
the extension may be for no more than an additional 6 month period.  Thus, in cases where an 
unresolved objection has been referred to ACSSSI, the notification is required to be confirmed 
within 18 months of the date on which it was given, otherwise it is deemed to have been 
withdrawn.  Paragraph 14 provides unrestricted flexibility to extend the period where this is by 
mutual agreement between SNH and the owners and occupiers of the land within the SSSI. 

44. Paragraph 16 specifies the manner in which agreement to an extension of the period for 
confirmation is to be obtained by SNH.  Agreement is given where every owner and occupier 
explicitly consents.  Agreement is also deemed to be given where no reasonable objections are 
received within 28 days of SNH making a proposal for extension. The concept of reasonableness 
is applied here in order to prevent one individual from blocking an extension for petty reasons 
and thereby thwarting the wishes of the overwhelming majority of owners and occupiers of the 
site. 

45. Paragraph 17 simply requires SNH to inform the interested parties of any extension to the 
period for confirmation. 
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Section 11: Effect of SSSI notification 

46. Subsection (1) provides that an amended version of an SSSI notification has effect from 
the date SNH gives notice of the modification which has been made.  Relevant changes are those 
which relate to:  

� modifications made to the notification at the time of confirmation; 

� enlargement of SSSIs under section 5(1), together with any further modifications 
made at the time of confirmation of the enlargement; 

� additions, modifications or removal of operations requiring consent following review 
under section 6(4);  

� operations requiring consent added or modified in urgent circumstances under 
section 7(3);  

� variation of SSSI notifications under section 8(1); and  

� denotifications of SSSIs in accordance with section 9.   

47. Subsection (2) provides that, where SNH gives notice under paragraph 12 of schedule 1 
of the withdrawal of a notification of enlargement of an SSSI given under section 5(1), the SSSI 
is to be regarded as having never been extended.  

48. Subsection (3) provides that an SSSI notification ceases to have effect either when SNH 
gives notice of its decision to withdraw the notification, or when SNH confirms denotification of 
the SSSI under section 9(1).  In the first case the SSSI has been notified by SNH but the 
notification is withdrawn before it is confirmed. In the second case, the SSSI has been 
confirmed.  SNH has then gone through the denotification procedure and the site ceases to be an 
SSSI at the moment when formal notice is given that SNH has confirmed the denotification.  By 
virtue of section 49(2) this is, in effect, the moment when the Scottish Ministers receive the 
confirmation notice. Paragraph 6 of schedule 1 also makes provision for a notification to cease to 
have effect if SNH fails to confirm it within the necessary period, in which case the effect is 
deemed to be the same as if subsection (3) of section 11 applied.  

Exercise of functions in relation to sites of special scientific interest  

Section 12: Exercise of functions by public bodies etc. 

49. Subsection (1) establishes that this section applies to the exercise by public bodies and 
office-holders of functions on or affecting land which is an SSSI.   

50. Subsection (2) requires public bodies and office-holders to consult SNH and have regard 
to any advice received from it (within such reasonable time set by the body or office-holder) 
before exercising any function on or affecting an SSSI.    

51. Subsection (3) requires public bodies and office-holders, when exercising functions on or 
affecting SSSIs, to take reasonable steps to further the conservation and enhancement of the 
aspect of natural heritage by reason of which SNH considers the site to be of special interest.  
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This provision does not require steps to be taken which would be inconsistent with the proper 
exercise of the public body or office-holder’s functions.    

52. Subsection (4) provides that the duties imposed by this section do not displace duties set 
out in sections section 13 to 15.  Public bodies must therefore act in accordance both with their 
general duty under section 12 and with any specific requirements which may be imposed by 
section 13, 14 and 15.  The effect of section 12 is broad, in that it relates to any function of the 
public body affecting land which falls within an SSSI.  The later sections are, by contrast, more 
narrowly focussed on operations which are likely to damage an SSSI. 

Operations affecting sites of special scientific interest 

Section 13: Operations by public bodies etc. 

53. Subsection (1) prohibits public bodies and office-holders from carrying out operations 
which are likely to damage any aspect of the natural heritage protected by an SSSI notification 
unless SNH has given written consent in response to an application under subsection (3).  The 
only other exceptions to this prohibition are where section 14(1) applies or where the operation is 
carried out in accordance with section 14(2).   

54. Subsection (2) confirms that the prohibition applies to operations carried out on land 
which is not an SSSI if those operations are likely to adversely affect the aspect of natural 
heritage protected by the SSSI notification.  This might apply, for example, to operations carried 
out on neighbouring land which result in pollution, hydrological change or ecological imbalance 
which is then damaging to the natural heritage of the SSSI. 

55. Subsection (3) provides that an application for SNH's consent must specify the nature of 
the operation which is likely to damage the aspect of the natural heritage protected by an SSSI 
notification.  It must also specify the proposed dates on which the operation will start and finish, 
as well as the land on which it proposes to carry out the operation.   

56. Subsection (4) provides that where SNH has received an application, it may either 
consent to the operation (as it was proposed or with conditions attached) or refuse to consent to 
the operation.   

57. Subsection (5) clarifies that conditions that may be set under subsection (4) may 
(amongst other possible requirements) stipulate that any operation may be carried out only in a 
manner specified by SNH, and on a specified part of the overall land (despite the terms of the 
application under subsection (3)).  Additionally, SNH may provide that the operation can be 
carried out only for, or within, a certain period of time.     

58. Subsection (6) requires SNH to provide written advice in relation to the operation to a 
public body or office-holder when giving or refusing consent.  Such advice must include advice 
on how to minimise the damage which is likely to occur to the aspect of the natural heritage.    

59. Subsection (7) requires SNH to provide reasons for either refusing consent or giving 
consent subject to conditions.   
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60. Subsection (8) provides that SNH is deemed to have refused to consent to an operation if 
it has neither given nor refused consent within 28 days of the application under subsection (3).   
Deemed refusal of consent is significant in that it allows the provisions of section 14(2) to apply 
at the end of the 28 day period. 

Section 14: Operations by public bodies etc.: authorised operations  

61. Subsection (1) specifies circumstances in which SNH’s consent under section 14 is not 
required for an operation of the type described under section 13(1).  SNH consent is not required 
where the operation has been given permission by a regulatory body, where the operation is 
authorised by an explicitly granted planning permission or where the operation results from an 
emergency and SNH have been advised as soon as practicable of the circumstances.  The 
rationale for an emergency exemption is self-evident.  The other exceptions are justified on the 
basis that both regulatory authorities and planning authorities are required to consult with SNH 
before granting permission. Potential threats to an SSSI can therefore be considered in the 
context of the application for regulatory consent or planning permission.  In the case of 
regulatory authorities the obligation to consult with SNH is imposed by section 15 of the Bill.  
Obligations on planning authorities are set out in existing planning legislation.  These specific 
duties are supplemented by the general duty on public bodies and office holders contained in 
section 12 of the Bill. 

62. Subsection (2) provides that, where all of the conditions set out in subsection (3) are met, 
a public body or office-holder may carry out an operation which is likely to damage an aspect of 
natural heritage protected by an SSSI notification where SNH has refused consent or where SNH 
has given consent subject to conditions.  In deciding to proceed in the face of a refusal of 
consent, or the imposition of conditions, any public body must have due regard to its general 
duty under section 12 and to its general biodiversity duty under section 1.  The effect of the 
provision is therefore to allow operations to be carried out by a public body despite the potential 
for damage to an SSSI.  But the public body must, in doing so, be satisfied that the operation is 
in the wider public interest, having had proper regard to advice from SNH in relation to the 
significance of the SSSI and the likely impact of the operation.  It must also, given the terms of 
section 12, be satisfied that the operation is necessary to the proper exercise of its functions.  

63. Subsection (3) sets out the conditions referred to in the previous subsection.  Those are 
that the public body or office-holder must give notice to SNH of the date on which it proposes to 
commence the operation (which must be at least 28 days after the date of the notice to SNH). It 
must also indicate what has been done or what will be done in the light of any written advice 
from SNH under section 13(6).  Additionally, the public body or office-holder must carry out the 
operation in such a way that will cause minimal damage or disturbance to any protected aspect of 
natural heritage and pay due regard to any advice from SNH.  Finally, the public body or office-
holder must carry out the operation in compliance with section 12(3).   

64. Subsections (4) and (5) provide for the situation in which a public body or office-holder 
has carried out an operation for which SNH’s consent was not, by reason of subsection (1)(a) or 
(c) or (2), needed. Where damage to an aspect of the natural heritage protected by the SSSI 
notification has occurred the public body, must consult SNH on how the aspect should be 
restored to its former condition and  restore it, so far as is reasonably practicable, to the condition 
specified by SNH.   
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Section 15: Consent by certain regulatory authorities  

65. Subsection (1) provides that this section applies where the permission of a relevant 
regulatory authority is needed before operations may be carried out. 

66. Subsection (2) confers power on the Scottish Ministers to designate bodies and other 
persons as relevant regulatory authorities for the purposes of the Bill. 

67. Subsection (3) requires relevant regulatory authorities to notify SNH of any proposals to 
carry out an operation which is likely to damage any aspect of natural heritage protected by an 
SSSI notification before deciding to permit such an operation.  Such notification to SNH must 
specify the nature of the operation, the proposed dates of commencement and completion, as 
well as the land on which it is proposed to carry out the operation.    

68. Subsection (4) confirms that authorities must comply with the duty set out in subsection 
(3) even if the proposed operation would take place outwith an SSSI.  This echoes the similar 
provision in section 13(2) and, again, the intended effect is to protect the SSSI from, for 
example, the damaging effect of activities taking place on adjacent land. 

69. Subsection (5) prohibits an authority from deciding whether to give its permission until 
28 days have elapsed from the date of the notification to SNH under subsection (2) (unless SNH 
has notified the authority that it does not need to wait until then).  This provision is intended to 
ensure that SNH has sufficient time to provide advice.   

70. Subsection (6) requires the authority to have regard to any advice received by SNH when 
deciding to give its permission for an operation, and, where it does give its permission, in 
deciding whether any conditions should be attached to its permission.   

71. Subsection (7) provides that subsections (8) to (10) apply if the authority chooses not to 
follow SNH’s advice. Those subsections provide that, in those circumstances, the authority must 
give notice to SNH and the applicant stating that it has not followed SNH’s advice and what it 
proposes to do in consequence of SNH’s advice. 

72. Where SNH’s advice is not followed the operation is prohibited for 28 days from the 
giving of the notice and, when it is subsequently carried out, it must be done so as to cause as 
little damage or disturbance as is reasonably practicable. The notice given under subsection 
(8)(b) must narrate these conditions.  

Section 16: Operations by owners or occupiers of sites of special scientific interest 

73. Subsection (1) prohibits an owner or occupier of land within an SSSI from carrying out, 
or causing or permitting to be carried out, an operation requiring consent on the land, except with 
written consent from SNH (given on an application under subsection (2)) or where section 17(1) 
applies.   
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74. Subsection (2) requires an application for consent to specify the nature of the operation, 
the proposed dates of commencement and completion, as well as the land on which it is proposed 
to carry out the operation. 

75. Subsection (3) provides that SNH may consent to an operation with or without conditions 
or refuse such consent.  

76. Subsection (4) clarifies that the conditions referred to in subsection (3)(a) may provide 
that, despite the terms of the application under subsection (2), the operation may be carried out 
only in the manner specified by SNH, or on only part of the land on which the owner or occupier 
wishes to carry out the operation.  The conditions may also provide that the operation may be 
carried out only for, or within, a period of time specified by SNH.   

77. Subsection (5) provides that SNH may modify or withdraw its consent on completion of a 
review of it under section 6(4) or where it considers that the carrying out of the operation even in 
accordance with the consent will damage the aspect of the natural heritage to which it relates in a 
way which was unforeseen at the time the consent was given.  Where SNH does this, it must do 
so by giving notice to the owner or occupier to whom the consent to carry out the operation has 
been given.   

78. Subsection (6) provides that consent may not be modified or withdrawn under 
subsection (5)(b) (i.e. otherwise than following a review under section 6(4)) without the 
permission of the Scottish Ministers.   

79. Subsection (7) provides that a modification or withdrawal under subsection (5)(a) (i.e. 
following a review under section 6(4)) does not have effect until the expiry of the time limit for 
applications to appeal against it, or where an appeal is being brought, its withdrawal or final 
determination.   

80. Subsection (8) provides that a modification or withdrawal under subsection (5)(b) (i.e. 
otherwise than following a review under section 6(4)) has effect on notice of it being given. 

81. Subsection (9) requires SNH to offer to enter into a management agreement in specific 
circumstances. Those circumstances are where SNH considers that, despite a decision to:  

� refuse to consent to an operation being carried out;  

� make its consent subject to conditions; or  

� modify or withdraw its consent,  

it should offer to enter into such an agreement with the applicant or the person to whom the 
consent was given.  SNH should have regard to guidance issued under section 42(1) in 
determining whether it should offer into a management agreement.   Draft guidance setting out 
the circumstances in which management agreements will be offered has been published 
separately by the Scottish Executive. These Financial Guidelines are available from the Scottish 
Executive, Wildlife and Habitats Unit, Area 1-H, Victoria Quay, Edinburgh, EH6 6QQ. 
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82. Subsection (10) requires SNH to give an applicant any reasons it has for a decision made 
under this section to make its consent subject to conditions, to refuse consent, to modify or 
withdraw its consent, or not to offer to enter into a management agreement in pursuance of 
subsection (9).    

Section 17: Operations by owners or occupiers of sites of special scientific interest: 
authorised operations 

83. Subsection (1) specifies those circumstances where SNH’s consent under section 16 to an 
operation requiring consent is not required.  SNH consent is not required where the operation 
has, in effect, already been authorised – for example, because a regulatory authority or planning 
authority has given explicit permission for the operation to go ahead.  In such cases the relevant 
authority will have consulted with SNH before reaching its decision.  The obligation to do so is 
imposed on regulators by virtue of section 15 and the obligation on planning authorities is 
contained in existing planning legislation.  Similarly, separate SNH consent is not required 
where an operation is already covered by the terms of a management agreement between the 
owner or occupier and SNH.  Neither is separate consent required where an operation is required 
to be carried out under the terms of a land management order (sections 29 to 37).  An exception 
is also made in the case of emergency situations, provided certain conditions are fulfilled. 

84. Subsections (2) and (3) provide that an owner or occupier of land within an SSSI who 
carries out, or causes or permits to be carried out, an operation which would (were it not for 
subsection (1)(a) or (c)) require SNH's consent and which damages an aspect of natural heritage 
protected by an SSSI notification to consult SNH about the manner in which the aspect should be 
restored to its former condition, and to restore it, so far as is reasonably possible, to the condition 
specified in the advice given by SNH.     

85. Subsection (4) disapplies the provisions of this section and section 16 where the owner or 
occupier of the land in question is a public body or office-holder acting in the exercise of its 
functions. Sections 13 and 14 would apply in such a case. 

Section 18: Appeals in connection with operations requiring consent  

86. Subsection (1) specifies the circumstances in which an owner or occupier may appeal to 
the Scottish Land Court in connection with operations requiring consent. An appeal may be 
lodged where the owner or occupier of land is aggrieved at a refusal of consent, by the 
conditions imposed under the terms of a consent, or by the withdrawal or modification of an 
existing consent.  An appeal is also allowed where SNH has refused to offer a management 
agreement in circumstances in which the Financial Guidelines indicate that it should have done 
so, or where the terms and conditions of such an agreement are unacceptable to the owner or 
occupier. 

87. Subsection (2) requires an appeal to be made within 28 days of the date on which SNH 
notified the owner or occupier of the decision which has caused him to be aggrieved.  

88. Subsection (3) provides that if SNH neither gives nor refuses consent to the operation 
sought in the application, it will be deemed to have refused consent.  Such refusal of consent will 
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be where SNH has neither given nor refused consent within a period of 4 months beginning on 
the date which the owner or occupier seeking the consent made an application under 
section 16(2).  The period of 4 months may be extended where there is written agreement 
between the owner or occupier and SNH.  This section also provides that such refusal has effect 
on the day on which the period expired.  Deemed refusal of consent therefore allows an owner or 
occupier to initiate an appeal to the Scottish Land Court at the end of the 4 month period even 
where SNH has not reached any decision on the application. 

89. Subsection (4) specifies the circumstances under which SNH is deemed to have decided 
not to enter into a management agreement in pursuance of section 16(9) on the day which is 4 
months after the event in respect of which the need for a management agreement should have 
been considered. The period of 4 months may be extended where there is written agreement 
between the owner or occupier and SNH.  Subsection (5) requires the Scottish Land Court to 
determine an appeal made under subsection (1) on the merits, rather than by way of review, and 
specifies how it may do so.    

90. Subsection (6) provides that the Scottish Land Court may give directions to SNH, where 
it determines an appeal under subsection (5)(b) or (c), as to any conditions to which its consent 
to the carrying out of the operation requiring consent are to be subject.  It may also direct SNH, 
where it determines an appeal under subsection (5)(d) or (e), as to terms and conditions of the 
management agreement which it must offer to enter into (including payment by SNH).    

Offences and byelaws 

Section 19: Offences in relation to sites of special scientific interest 

91. Subsection (1) provides that it is an offence for a person to intentionally or recklessly 
damage any aspect of natural heritage in respect of which an SSSI notification has been made.   

92. Subsection (2) provides a statutory defence to that offence. A person is not to be guilty of 
that offence if it can be shown that the act was the incidental result of an otherwise lawful 
operation, that the person who carried it out had taken reasonable precautions to avoid carrying 
out the act or did not and could not foresee that it would be the result of a lawful operation and 
took what were in the circumstances reasonably practicable steps to minimise damage.   

93. Subsection (3) makes it an offence for a public body or office-holder to contravene 
without reasonable excuse sections 13(1) or 14(5) and for an owner or occupier of land within an 
SSSI to contravene sections 16(1) or 17(3).  

94. Subsection (4) provides that a person found guilty of an offence under this section will be 
liable on summary conviction to a fine of up to £40,000 and on conviction on indictment to a 
fine.   

95. Subsection (5) provides that it is not a defence to proceedings under subsections (3) for 
contravention of sections 13(1) or 16(1) to show that the operation did not in fact damage the 
aspect of natural heritage protected by the SSSI notification. 
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Section 20: Byelaws 

96. Subsection (1) allows SNH to make byelaws to protect SSSIs.  This will allow SNH to 
deal with actions that may damage an SSSI such as fly-tipping and the setting of fires.   

97. Subsection (2) specifies those provisions of the National Parks and Access to the 
Countryside Act 1949 (c.97) that apply to SNH’s power to make byelaws under the previous 
subsection.  Those provisions set out, amongst other things, the procedure for making such 
byelaws and also state that a person who is prevented or hindered by byelaws from exercising 
rights is entitled to compensation. 

Supplementary  

Section 21: Advisory Committee on sites of special scientific interest 

98. Subsection (1) provides for the continuation of an Advisory Committee on Sites of 
Special Scientific Interest (referred to in the Bill as "the Advisory Committee" and generally 
referred to elsewhere as “ACSSSI”), previously provided for under section 12 of the Natural 
Heritage (Scotland) Act 1991 (c.28).  This section specifies that the Advisory Committee has the 
advisory functions relating to SSSIs conferred on it by this section.   

99. Subsection (2) provides that the Scottish Ministers shall be responsible for the 
appointment of the convener and other members of the Advisory Committee, and that they may 
do so on such terms as may be set by them.  Appointees to the Advisory Committee shall, to the 
best of the Ministers’ knowledge, have suitable scientific knowledge and experience in relation 
to flora or fauna or the geological or geomorphological features of the land.   

100. Subsection (3) requires the terms and conditions set on appointment of members to the 
Advisory Committee to include arrangements for the payment of remuneration and allowances to 
them by SNH.   

101. Subsection (4) excludes any member of SNH, or any committee appointed by SNH, from 
being appointed to the Advisory Committee.   

102. Subsection (5) allows the Scottish Ministers, from time to time, to give directions relating 
to the procedure of the Advisory Committee.    

103. Subsections (6) and (7) set out circumstances in which representations made to SNH are 
to be referred to the Advisory Committee.  Paragraph (c) of this subsection allows SNH to refuse 
to refer any representations which it considers to be frivolous.  Representation to the Advisory 
Committee may be made only at the time of the notification (i.e. before the notification is 
confirmed) and thereafter only once every 10 years.  Only SNH may refer a matter to the 
Advisory Committee.  The Committee is not an appeal body.  Its function is, rather, to provide 
independent and objective advice to SNH on the merits or otherwise of any scientific objections 
to the notification of an SSSI. 
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104. SNH is required to take such action as it thinks fit in consequence of any advice given by 
the Advisory Committee on a matter referred to it. Such action could be to not confirm an SSSI 
notification or related notification or to make a notification under section 5(1), 7(3), 8(1) or 9(1) 
in relation to an existing notification. 

Section 22: SSSI register 

105. This section makes provision for the creation of a public register of SSSIs overseen by 
the Keeper of the Registers of Scotland (“the Keeper”).   

106. Subsection (1) places a duty on the Keeper to keep a register of all SSSI notifications, 
copies of certain other notices and notifications under the Bill and any other information in 
relation to SSSI notifications required by regulations under subsection (4). The notices which 
must be registered are those which relate to enlargement of SSSIs under section 5(1), variation of 
SSSI notifications under section 6(5), additions, modifications or removal of operations requiring 
consent following review under section 7, operations requiring consent added or modified in 
urgent circumstances under section 8, and denotifications of SSSIs in accordance with section 9. 
The notifications to be registered are those which confirm or withdraw an SSSI notification 
under paragraph 12 of schedule 1 and those extending the period for representation and 
consideration for confirmation under that schedule.   

107. Subsection (2) requires the Keeper to ensure that the SSSI register is available for public 
inspection (at all reasonable times).  It also requires the Keeper to ensure that members of the 
public are able to get copies of entries in the register for a fee which may be set under the terms 
specified under section 25 of the Land Registers (Scotland) Act 1868 (c.64).  Where a person 
acquires a copy of an entry or entries in the SSSI register, it must be supplied with an extract 
entry certified to be a true copy of the original. 

108. Subsection (3) provides that an extract of an entry in the registered which is certified by 
the Keeper as a true copy is to be sufficient evidence of that entry in the register in any 
proceedings.   

109. Subsection (4) allows the Scottish Ministers to make a variety of provisions relating to 
the content of the register by regulations.  Ministers may provide for the form and manner in 
which the register is to be kept (including electronically), any information which the register 
must contain (over and above the information specified under subsection (1)(a) and (b)), and the 
ability to amend the register.  Additionally, the Scottish Ministers may make a regulation 
requiring SNH to send to the Keeper for registration in the register (in the form and manner 
specified in the regulations) copies of the notifications and notices specified in subsection (1)(a) 
and (b) and other documents and information that the regulations may specify.   

110. Paragraphs 12 and 13 of schedule 5 set up the register to replace the existing one under 
the 1981 Act.  Full explanatory notes on these paragraphs are provided under the explanatory 
notes for section 50. 
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CHAPTER 2: NATURE CONSERVATION ORDERS 

Section 23: Nature conservation orders 

111. Subsection (1) confers power on the Scottish Ministers to make a nature conservation 
order (“NCO”), which wholly or partially prohibits the carrying out, or the carrying out in a 
particular way, of a specified operation on specified land.   

112. Subsection (2) specifies the purposes for which an NCO may be made.  The purposes are 
the conservation of the feature(s) of interest of an SSSI or any other feature of natural heritage 
which the Scottish Ministers consider to be of special interest or to facilitate compliance with an 
international obligation.   

113. Subsection (3) specifies the land to which an NCO can apply, namely, land which is or 
forms part of an SSSI, any other land which the Scottish Ministers believe to be of special 
interest by reason by virtue of its natural heritage, land contiguous to or otherwise believed to be 
associated with an SSSI or land which they consider of special interest, or any combination of 
the aforementioned land.   

114. Subsection (4) clarifies the types of circumstances in which the carrying out of a 
specified operation is or is not to be prohibited.  Examples include the time during which and 
manner in which an operation might be carried out.  

115. Subsection (5) defines each operation prohibited by the NCO as a “prohibited operation”.   

116. Subsection (6) provides that an NCO comes into effect immediately on being made by 
the Scottish Ministers.  

117. Subsection (7) specifies when an NCO ceases to have effect.  There are two main 
circumstances in which an NCO will cease to have effect. The Scottish Ministers may make a 
further order revoking it or they may decide, within one year of the NCO having been made, not 
to confirm the NCO.  An additional failsafe provision is provided in subsection (7)(b) to ensure 
that, where the Scottish Ministers omit, for whatever reason, to make a decision within the year, 
the NCO automatically ceases to have effect.  The normal course of action should however be 
for the Scottish Ministers to make a positive decision within the year either to confirm the NCO 
or to withdraw it. 

Section 24: Amendment or revocation of nature conservation orders 

118. This section allows the Scottish Ministers to alter an NCO or to revoke an NCO 
completely or partially.   

119. Subsection (1) provides that the Scottish Ministers may amend or revoke an NCO by 
order and that such an order will be known as an amending order or revoking order respectively.   
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120. Subsection (2) sets out the changes to an NCO that an amending order may effect.  These 
are: the modification of operations prohibited under an order; modification of any of the types of 
operations permitted under the circumstances specified under subsection (23)(1)(b); and 
extending or restricting the area of land to which the order applies.   

121. Subsection (3) provides that an amending order comes into immediate effect on being 
made by the Scottish Ministers. 

122. Subsection (4) provides for an amended NCO to have effect as amended. 

123. Subsection (5) provides that a revoking order may apply to a part of the land to which the 
NCO applies.  Thus, the NCO may be partially revoked rather than removed entirely. 

124. Subsection (6) provides that a revoking order comes into immediate effect on being made 
by the Scottish Ministers.  An NCO can therefore be removed immediately, once the Scottish 
Ministers are satisfied that it no longer serves a purpose. 

Section 25: Nature conservation orders and related orders: procedure 

125. This section introduces schedule 2.  Schedule 2 sets out the procedures that must be 
followed when NCOs, amending orders and revoking orders are to be made.   

Schedule 2 

Application of schedule 

 
126. Paragraph 1 states that this schedule applies to NCOs, amending orders and revoking 
orders.   

Consultation 

 
127. Paragraph 2 requires the Scottish Ministers to consult SNH on a proposed NCO or related 
order before making it and to have regard to any representations made by SNH.   

Notification 

 
128. Paragraph 3 requires the Scottish Ministers to give notice of the making of an NCO or 
related order as soon as practicable after making it.  This paragraph also specifies to whom and 
how notice of the making of the order should be made.   

129. Paragraph 4 provides that such a notice must set out the order or describe its general 
effect.  A notice must also state whether the order has taken effect.  This paragraph also provides 
that where the notice does not set out the order, it must specify where a copy of the order may be 
inspected free of charge and at all reasonable hours and how to obtain a copy of the order.  
Finally, sub-paragraph 4(c) provides that the notice must, where it relates to an NCO or 
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amending order, specify the period during which and how representations may be made about 
the order.  This sub-paragraph establishes that the period for such representations must be at least 
3 months from the date on which the notice was given.   

Confirmation of nature conservation orders and amending orders 

 
130. Paragraph 5 requires the Scottish Ministers to decide to either confirm or not confirm an 
NCO or amending order. They must do so only after having considered any timeous 
representations and after having considered any report that may have been submitted by a person 
appointed under paragraph 10 for the purposes of holding an inquiry or to hear representations. 
Paragraph 5 also specifies that the Scottish Ministers must either confirm or not confirm an order 
within one year from the date on which an NCO or amending order is made, or within an 
extended period of time as permitted under paragraph 12 of this schedule. A revoking order does 
not need to be confirmed.    

131. Paragraph 6 provides that the Scottish Ministers can decide to confirm an order with or 
without modifications.  Where modification is made, it must be detailed in the notice required 
under paragraph 8.   

132. Paragraph 7 prohibits a modification made under paragraph 6 from extending the area of 
land to which an NCO relates.   

133. Paragraph 8 requires that the Scottish Ministers give notice of their decision to confirm or 
not to confirm an order under paragraph 5 as soon as practicable after making that decision.  
Notice of this decision must be made in accordance with the notice requirements of paragraph 3.    

134. Paragraph 9 provides that an order which is confirmed with modifications takes effect in 
its modified form when the Scottish Ministers give notice of the modification in accordance with 
paragraph 8.   

Inquiry or other opportunity to be heard 

 
135. Paragraph 10 provides that the Scottish Ministers must cause a local inquiry to be held or 
otherwise ensure that representations are adequately considered. This applies where that 
representation has not been withdrawn within a year (or more if the period is extended under the 
terms specified under paragraph 12).   

136. Paragraph 11 requires that a local inquiry, held under paragraph 10, should be held in 
accordance with the provisions of section 210 of the Local Government (Scotland) Act 1973 
(c.65).   

Extension of period 

 
137. Paragraph 12 ensures that the Scottish Ministers may only extend, or further extend, the 
period in which an NCO or amending order must be confirmed with the express agreement of 
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every owner and occupier to which the order relates.  The period of time must be agreed by all 
parties and must be obtained in accordance with paragraph 13.   

138. Paragraph 13 specifies that agreement to extend the period in which an NCO or amending 
order must be confirmed is obtained where either every owner and occupier explicitly consents 
or no reasonable objection to the proposal is received within 28 days of the Scottish Ministers 
giving notice of a proposal to extend the period.  Where there are multiple owners and occupiers 
on a site and one individual seeks, without good cause, to block a review for which there is clear 
majority support amongst other owners and occupiers, it is unlikely that this will be regarded by 
the Scottish Ministers a “reasonable objection”.   

139. Paragraph 14 requires the Scottish Ministers to notify the interested parties if they do 
extend or further extend the period in which an NCO or amending order must be confirmed.   

Recording or registration of orders 

 
140. Paragraph 15 requires that any NCO or related order, and any notice given by the Scottish 
Ministers to confirm or not to confirm an NCO or amending order, be recorded in the General 
Register of Sasines or registered in the Land Register of Scotland as appropriate.   

Section 26: Review of nature conservation orders  

141. This section establishes when the Scottish Ministers can carry out a review of an NCO. 

142. Subsection (1) allows the Scottish Ministers to carry out a review of an NCO for the 
purposes of determining whether they should amend or revoke it whenever they consider it 
appropriate to do so.   

143. Subsection (2) requires the Scottish Ministers to carry out a first review of an NCO 
within 6 years of its being made.  Any subsequent review must be carried out within 6 years of 
the previous review.  The Scottish Ministers are therefore obliged to keep the need for each NCO 
under regular review. 

Section 27: Offences in relation to nature conservation orders 

144. This section establishes when an offence is committed in relation to contravention of the 
requirements of an NCO and the penalty that will be incurred.   

145. Subsection (1) provides that a person is guilty of an offence when the person carries out, 
or causes or permits to be carried out, an operation that has been prohibited by an NCO.   

146. Subsection (1) specifies that any person found guilty of an offence on summary 
conviction shall be liable to a fine of up to £40,000 and that any person found guilty of an 
offence on conviction on indictment shall be liable to a fine.   
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147. Subsection (2) provides that, where an operation prohibited by an NCO is carried out and 
that operation does not damage any aspect of the natural heritage, the act of carrying out, or 
causing or permitting to carry out, the operation will still amount to an offence.    

Section 28: Reports 

148. This section requires SNH to include details of any NCO, amending order or revoking 
order made during the course of the reporting year in their annual report. This report is made to 
the Scottish Ministers and must be laid before the Scottish Parliament. 

CHAPTER 3: LAND MANAGEMENT ORDERS 

Section 29: Proposals for land management orders 

149. This section provides for the circumstances and manner in which SNH may apply to the 
Scottish Ministers for the making of a land management order (“LMO”).  It also specifies the 
land to which such an order may apply.   

150. The land in respect of which SNH may make such an application is defined by subsection 
(1) as being that which is or forms part of an SSSI, is contiguous to or considered by SNH to be 
otherwise associated with an SSSI, or is a combination of those types of land. 

151. Subsection (2) specifies the conditions which must be met before SNH may propose to 
the Scottish Ministers that they should make an LMO. These are that one of the circumstances 
set out in subsections (3) to (5) must have arisen and that SNH considers that an LMO is 
necessary or expedient for the purpose of conserving, restoring or otherwise enhancing any 
aspect of natural heritage protected by an SSSI notification.   

152. Subsection (3) sets out the first circumstance in which SNH may propose to the Scottish 
Ministers that they should make an LMO. This is where SNH has offered to enter into a 
management agreement but has been unable to do so because the person offered the agreement 
has refused or failed to agree it.   

153. Subsection (4) sets out the second circumstance, which is that the terms of a management 
agreement are not being complied with by the person with whom it has been entered into.  

154. Subsection (5) sets out the third circumstance, which is that SNH is unable to enter into a 
management agreement in relation to the land because it is unaware of the name and address of 
any owner or occupier of land.   

155. Subsection (6) provides that SNH are not to be treated as being unaware of the name and 
address of any owner or occupier of land unless it has affixed a notice to some conspicuous 
object on that land.  Such a notice must be addressed to the “The owners and any occupiers” and 
state that SNH wish to offer to enter into a management agreement in relation to the land. 
Owners and occupiers of the land will then have 28 days in which to make themselves known to 
SNH. 
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156. Subsection (7) sets out what a proposal by SNH to the Scottish Ministers for the making 
of an LMO must contain.  It specifies that any proposal for an LMO must include a description 
of the land to which it relates, a map and other information to enable the Scottish Ministers to 
make an informed decision. 

Section 30: Power to make land management orders 

157. This section confers on the Scottish Ministers the power to make an LMO.   

158. Subsection (1) provides that the Scottish Ministers must make or refuse to make an LMO 
within 3 months of the expiry of the period for representation under schedule 3 and that before 
doing so they must consider certain matters. 

159. Subsection (2) sets out those matters which are the proposal under section 29(2) and map 
and any representations or other information provided to them by persons to whom they make a 
request for information under paragraph 6 of schedule 3. 

Section 31: Content of land management orders 

160. Subsection (1) specifies what an LMO must contain.  This includes a description of the 
land, a map, the date on which the order comes into effect, what operations must, or must not, be 
carried out, how to appeal against the order and other information.   

161. Subsection (2) defines an operation which must not, be carried out under an LMO as an 
“excluded operation”. 

162. Subsection (3) provides that a LMO may require SNH to make payments to any person 
who incurs expense in carrying out an operation which must be carried out under the order.    

Section 32: Review of land management orders 

163. Subsection (1) provides that the Scottish Ministers may review an LMO for the purposes 
of determining whether they should make an order amending or revoking it.  Ministers may 
conduct such a review whenever they see fit.     

164. Subsection (2) requires the Scottish Ministers to carry out the first such review within 6 
years of the LMO being made, and any subsequent review within 6 years of the previous review.  
The Scottish Ministers are therefore obliged to keep the need for any LMO under regular review. 

165. Subsection (3) provides that the Scottish Ministers, on the completion of such a review, 
may make an amending or revoking order in accordance with the findings of the review. 
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Section 33: Land management orders and related orders: procedure 

166. This section introduces schedule 3.  Schedule 3 sets out the procedures that must be 
followed when LMOs and related orders (i.e. orders amending or revoking an LMO) are to be 
made.   

Schedule 3 

Notification of proposals for land management order 

167. Paragraphs 1 to 5 of the schedule specify the procedure SNH must follow when notifying 
a proposal for a land management order to the Scottish Ministers under section 29(2).   

168. Paragraph 1 specifies the information SNH must provide when notifying an LMO 
proposal to the Scottish Ministers, and to whom it must be provided.   

169. Paragraph 2 provides that SNH must also notify a proposal through publication in at least 
one paper in the locality of land to which the proposal relates and through any other media that 
SNH sees fit.   

170. Paragraph 3 requires a notification under paragraph 1 or 2 to specify where a copy of the 
proposal and accompanying map can be inspected free of charge and how to obtain a copy of the 
proposal and map at a reasonable cost.  It also requires a notification under paragraph 1 or 2 to 
specify how representations about the proposal can be made to the Scottish Ministers.   

171. Paragraph 4 specifies when such representations may be made to the Scottish Ministers.   

172. Paragraph 5 provides for the circumstances under which the Scottish Ministers may 
extend the period during which representations may be made under paragraph 4.   

Power to require disclosure of information 

173. Paragraph 6 enables the Scottish Ministers to require SNH or any person to whom SNH 
has given notice of a proposal for an LMO to disclose additional information relating to the 
proposal.  It also confers power on the Scottish Ministers to specify the time and place as well as 
the form and manner in which such information should be made available to them.   

174. Paragraph 7 limits the requirement to disclose information so as to exclude anything 
which a person would be entitled to refuse to disclose on grounds of confidentiality in 
proceedings in the Court of Session.   

175. Paragraph 8 provides for the circumstances under which a person would be guilty of an 
offence if the person failed to comply with a requirement to disclose information under the terms 
of paragraph 6.   

176. Paragraph 9 provides that a person guilty of an offence under paragraph 8 is liable on 
summary conviction to a fine not exceeding level 5 on the standard scale (currently £5,000). 
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Withdrawal of proposal 

177. Paragraph 10 allows SNH to withdraw a proposal to the Scottish Ministers under 
section 29(2) at any time prior to the Scottish Ministers deciding whether to make an LMO in 
pursuance of the proposal.  If SNH decides so to do, it must notify each person to whom it gave 
notice of the proposal.   

Notification of decision on orders 

178. Paragraph 11 requires the Scottish Ministers to publish a decision to either make an LMO 
or to amend or revoke an LMO following a review under section 32 in at least one paper in the 
locality of land to which the proposal relates and through any other medium that they think fit.   

179. Paragraph 12 requires the Scottish Ministers to also give notice of their decision.   

180. Paragraph 13 sets out the information that must be provided in a notification of a decision 
on an LMO, including the circumstances under which an appeal may be made against their 
decision to the Scottish Land Court.  

Recording or registration of orders 

181. Paragraph 14 requires any land management order or any order under section 32(3) 
(which amends or revokes a land management order) to be recorded in the General Register of 
Sasines or the Land Register of Scotland as appropriate.   

Section 34: Appeals in connection with land management orders and related orders 

182. Subsection (1) establishes the right of any owner or occupier of land to which an LMO 
relates to appeal to the Scottish Land Court.  It also specifies that an appeal should relate to 
either the decision to make the LMO (or order amending or revoking it) or the terms or 
conditions of the order.   

183. Subsection (2) provides that any appeal under subsection (1) must be made within 
28 days of the Scottish Ministers giving notice of their decision to make such an order.   

184. Subsection (3) provides that the Scottish Land Court must consider an appeal on the 
merits rather than by way of review, and specifies that, in so doing, it may either affirm the 
order, direct the Scottish Ministers to amend or revoke it or make such other order as it thinks fit.   

Section 35:  Effect of land management orders 

185. Subsection (1) specifies when an LMO takes effect and subsection (2) specifies when an 
LMO ceases to have effect. Subsection (3) specifies when an amendment to an LMO takes 
effect. 
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Section 36: Offences in relation to land management orders 

186. Subsection (1) provides that a person is guilty of an offence if the person fails to carry out 
an operation required in the manner prescribed by an LMO. 

187. Subsection (2) specifies that it is an offence for a person to carry out, or to cause or 
permit to be carried out an operation which is prohibited by an LMO.   

188. Subsection (3) specifies that a person found guilty of an offence in relation to an LMO 
shall be liable to a fine of up to £40,000 on summary conviction and liable to a fine on 
conviction on indictment.    

Section 37: Enforcement of land management orders 

189. This section allows SNH to fulfil the terms of an LMO itself in the manner specified 
under the order, where the terms of the LMO have not been carried out.    

190. Subsections (1) and (2) provide that, where an LMO has not been complied with, SNH 
need not make any payment under the order and may itself carry out an operation required by an 
LMO or any additional work required to ensure the fulfilment of the conditions of an LMO.   

191. Where SNH carries out such work itself, it may recover the additional costs of that work 
from the person who was supposed to fulfil the conditions of the LMO.  Subsection (3) clarifies 
that any amount which SNH would have been required to pay had the terms of the LMO been 
fulfilled by the owner or occupier as originally required must be deducted from the expenses 
which SNH may recover. 

CHAPTER 4: GENERAL AND SUPPLEMENTARY  

Section 38: Acquisition of land by SNH 

192. Subsection (1) provides that SNH may acquire all or any part of land defined under 
subsection (2) either by agreement with the owner or, where it has the authorisation of the 
Scottish Ministers, compulsorily.   

193. Subsection (2) defines the land that may be acquired under subsection (1) as being SSSIs, 
any other land to which an NCO or LMO applies or any other land which is contiguous to or 
considered by SNH to be associated with an SSSI or other land to which an NCO or LMO 
applies.   

194. Subsection (3) provides that SNH may acquire land compulsorily only where it is 
necessary to secure the conservation, restoration or other enhancement of any aspect of natural 
heritage protected by an SSSI notification or NCO.  

195. Subsection (4) provides that SNH’s power to acquire land includes the power to acquire a 
servitude or other right in or over land by the creation of a new right.   
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196. Subsection (5) provides that the Acquisition of Land (Authorisation Procedure) 
(Scotland) Act 1947 (c.42) applies in relation to any compulsory acquisition of land by SNH 
under this section.  That Act sets out procedures which must be followed when before land can 
be acquired (including requirement to give notice and provisions on compensation).   

197. Subsection (6) provides that where SNH acquires land under this section, it may either 
manage the land itself or sell the land (or any interest in it) so as to ensure that the purpose for 
which it was acquired can be achieved.   

Section 39: Restoration orders  

198. Subsection (1) provides that where a person is convicted of an offence under 
section 19(1), or an offence under 19(3), 27(1) or 36(2) which has resulted in damage to an 
aspect of the natural heritage protected by an SSSI notification or NCO, the court which convicts 
the person may require that person to carry out operations necessary to restore, so far as is 
reasonably practicable, the aspect of the natural heritage to its former condition.  The order may 
also specify the time in which restorative action must take place and the degree of restoration 
required.  

199. Subsection (2) requires the court to consider any representations made by SNH about the 
manner in which restoration should take place.     

200. Subsection (3) allows the person against whom a restoration order was made to make an 
application to the court that made the order, and for that court to discharge or modify the order at 
any time before it is completed.  The court can do so only if it believes there has been a change 
in circumstances that has made the compliance or full compliance with the restoration order 
either impracticable or unnecessary.   

201. Subsection (4) specifies that a person to which a restoration order applies who fails 
(without a reasonable excuse) to comply with the terms of the order is guilty of an offence.  A 
person guilty of an offence under this subsection is liable on summary conviction to a fine of up 
to £40,000 and on conviction on indictment to a fine.   

202. Subsection (5) allows SNH to carry out operations specified in a restoration order and to 
recover the costs of doing so where the conditions of the order have not been fulfilled.  Such 
costs are recoverable from the person against whom the order was made.   

203. Subsection (6) provides that a restoration order is to be treated as a sentence for the 
purposes of any repeal or review. 

Section 40: Signs etc.  

204. Subsection (1) allows SNH to put up, maintain or remove signs on any land or take any 
other action it considers appropriate to provide information to the public about any land to which 
an SSSI notification, NCO, LMO or byelaw made under section 20(1) relates.   
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205. Subsection (2) provides that it is an offence to damage or destroy any sign erected under 
subsection (1) or any other notice that has been affixed by SNH or the Scottish Ministers to an 
object on land for the purposes of giving notification under Part 2.  A person found guilty of an 
offence under this subsection is liable, on summary conviction, to a fine not exceeding level 5 on 
the standard scale (currently £5,000).   

Section 41: Change of owner or occupier 

206. Subsection (1) sets out the circumstances in which a person will be obliged to comply 
with the duties imposed by this section. Those are where the person sells or otherwise disposes 
of land within an SSSI or to which an NCO or LMO relates or, if the person is the owner, 
becomes aware that such land is occupied by an additional or a different occupier.   

207. Subsection (2) requires the person with an interest in the land to send a notice to SNH 
and, in the case of disposal, to the person to whom the interest is disposed.  That notice must be 
sent within 28 days of the date of the date on which the person disposed of the interest or became 
aware of the change in occupation.   

208. Subsection (3) requires that the notice to SNH must specify the land concerned.  In the 
case of disposal, the notice to SNH and the person to whom the interest is disposed must specify 
the date on which the interest in the land was disposed of, as well as the name and address of the 
person to whom the interest was disposed.  Additionally, such a notice must explain the effect of 
the SSSI notification or NCO or LMO which relates to the land.  In the case of a change of 
occupier, it must specify the date of the change, to the best of the owner’s knowledge, and the 
name and address of the new occupier so far as known.    

209. Subsection (4) clarifies that disposal of an interest in land is when the person disposes of 
it by way of sale, exchange, lease or through the creation of any servitude, right or privilege over 
that interest or by any other way (with the exception of the grant of a standard security).    

Section 42: Guidance 

210. Subsection (1) allows the Scottish Ministers to provide guidance to SNH (in exercising its 
functions under Part 2) and to persons affected or likely to be affected by SNH in exercising its 
functions.  They may prepare that guidance themselves or approve guidance prepared and issued 
by others.  They may also issue revisions of any such guidance or approve revisions to guidance 
which has been issued by others.   

211. Subsection (2) provides examples of the types of information guidance prepared or 
approved under this section may contain.  Such guidance may in particular contain information 
about the circumstances in which SNH should consider land to be of special interest (for the 
purposes of deciding whether to notify or de-notify it as an SSSI).  It may contain information 
about the circumstances in which SNH should offer to enter to enter into a management 
agreement, as well as the terms and conditions on which it should do so.  Such guidance may 
also contain information about the amounts which SNH should pay to anyone carrying out 
operations specified in LMOs.   
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212. Subsection (3) requires the Scottish Ministers to consult SNH and other representative 
interests before issuing or approving guidance under this section.  It also allows them to consult 
as they see fit anyone else that in their opinion represents other interests.    

213. Subsection (4) requires the Scottish Ministers to publish guidance which has been issued 
by them under this section.  Publication may be in such a manner as the Scottish Ministers see fit 
and may include publication on the internet (e.g. on the Scottish Executive website) or by other 
electronic means. 

Section 43: Power to search for evidence etc. 

214. This section provides certain powers which may be exercised by the police in relation to 
the investigation of offences under Part 2.  A police constable who has reasonable cause to 
suspect that any person (whether or not that person’s identity is known) is committing or has 
committed an offence may take a range of actions to search for and secure evidence.  The 
constable may, firstly, stop and search the suspect.   The constable may also search or examine 
any thing which that person may be using or have used or may have had in his possession and 
may also seize and detain for the purposes of proceedings any thing which may be evidence of 
the commission of the offence. 

215. Subsection (2) provides a general power which permits a police constable to enter land 
where the constable suspects that any person (whether or not that person’s identity is known) is 
committing or has committed an offence.  The constable may enter land for the purpose of doing 
anything he is authorised to do under subsection (1) (for example, to stop and search persons or 
search for, seize and detain things). 

Section 44: Powers of entry: authorised persons 

216. Subsections (1) and (2) confer power on persons authorised by SNH or the Scottish 
Ministers to enter any land for particular purposes relating to that land.  It may be exercised at 
any reasonable time. Subsection (3) goes on to confer power to enter other land for those 
purposes. This will, for example, allow an authorised person to cross land to gain access to the 
land being entered for one of those purposes.  

Section 45: Powers of entry: further procedure 

217. Subsection (1) prevents police constables and authorised persons from entering a 
dwelling house or lockfast premises in exercise of the power of entry. Police constables may 
apply to the sheriff or justice of the peace for a warrant under paragraph 2(1) of schedule 4 to 
enter such premises if they suspect that evidence of an offence under Part 2 may be found on 
those premises. Subsection (2) ensures that the obstruction of a person exercising the powers of 
entry to land which are set out in this section is a criminal offence.  The maximum fine for such 
an offence is level 5 on the standard scale (currently £5,000). 

218. Subsection (3) introduces schedule 4 which specifies further procedures which must be 
followed, and the constraints which apply, when seeking to enter land for the purposes of 
enforcing Part 2. 
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Schedule 4 

Notice of entry to occupied land 

219. Paragraph 1 specifies that notice must be given to the occupier of any land where a 
person authorised by SNH or the Scottish Ministers requires to enter any land. The period of 
notice is specified with reference to the purposes for which entry is required. Notice is however 
not required where a police constable requires access to the land.  Nor is notice required where a 
person authorised by SNH or the Scottish Ministers enters the land in order to ascertain whether 
an offence is being or has been committed. 

Warrant for entry 

220. Paragraph 2(1) sets out the circumstances in which a warrant may be granted to enable a 
police constable to enter land, including a dwelling house or locked premises. A warrant may be 
granted only where the sheriff or justice of the peace is satisfied that there are reasonable 
grounds for suspecting that an offence has been committed.  Reasonable force may be used in 
execution of the warrant. 

221. Paragraph 2(2) sets out the circumstances in which a warrant may be granted to enable a 
person authorised by SNH or by the Scottish Ministers to enter land in the face of opposition 
from the occupier of the land.  The provision specifically excludes the possibility that employees 
of SNH or the Scottish Ministers (or other persons authorised by them) might obtain a warrant to 
search a dwelling house or locked premises.  The power to search a dwelling house or locked 
premises is confined to the police. It may only be invoked for the purpose of investigating crime 
and is only exercisable in execution of a warrant granted under paragraph 2(1).. 

222. Paragraph 2(3) prevents the sheriff or justice of the peace from granting a warrant unless 
satisfied that the requisite notice has in fact been, or need not be, given. 

223. Paragraph 2(4) provides that the warrant continues in force until the purpose for which it 
was issued has been satisfied.  A warrant may however be time-limited by the sheriff or justice 
of the peace when it is granted.  Where this is the case, the warrant ceases to be valid when that 
time-limit is reached. 

Evidence of authority 

224. Paragraph 3 requires that a person entering land by virtue of section 43(2) or 44 or under 
warrant must, if challenged by the occupier or someone acting for the occupier, be able to 
produce evidence that he is authorised to exercise the power of entry. 

Supplementary powers 

225. Paragraph 4 enables a police constable or a person authorised by SNH or the Scottish 
Ministers to take with them any other persons, or any machinery, equipment or materials, which 
they may require in order to assist them in the exercise of their powers in relation to the land, or 
in relation to the conduct of any investigation. 
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Duty to secure land 

226. Paragraph 5 requires a person exercising powers to enter land to ensure that the land is 
secured against unauthorised entry when they leave the land.  The land must be secured to the 
same degree as it was before entry took place. 

Compensation 

227. Paragraph 6 sets out the extent to which SNH and the Scottish Ministers are liable in 
relation to damage which may result from the exercise of the power of entry.  Any dispute in 
relation to the amount of compensation is to be determined by arbitration. 

Section 46: SNH: power to enforce 

228. This section provides SNH with a power to enforce certain provisions of the Bill by 
means of civil proceedings.  The intention is that SNH should be able to obtain interdict or any 
other appropriate remedy to enforce compliance with particular provisions of the Bill or to 
prevent damage to an aspect of natural heritage which is protected by an SSSI or NCO or which 
is otherwise judged to be of national importance. This latter category will, for example, allow 
SNH to seek to prevent damage to the natural heritage of land which may be of SSSI quality but 
which has not yet been notified formally as an SSSI. 

229. An application for interdict or any other remedy may be made to the Court of Session or 
to the sheriff for the area in which the land is situated.   

230. The power given to SNH under this provision does not prevent any other party which has 
title and interest in the matter from also initiating civil proceedings. 

Section 47: Offences: penalties and time limits 

231. This section makes various provisions in relation to the prosecution of offences and the 
penalties which may be imposed. 

232. Subsection (1) provides that a court must have regard, when imposing a fine for an 
offence under Part 2, to any financial gain which the offence may have brought, or been likely to 
bring, to the offender. 

233. Subsection (2) ensures that prosecutions may be brought up to six months from the date 
on which sufficient evidence of the offence came to the knowledge of the prosecutor.  In the 
absence of this provision, the terms of the Criminal Procedure (Scotland) Act 1995 (c.46) would 
require that a prosecution must be brought within six months of the commission of the offence.  
In the case of environmental and wildlife offences, it can be some time before the offence is in 
fact discovered and this provision ensures that an offender cannot readily escape prosecution 
simply by covering up actions for 6 months.  A time limit of 3 years is applied instead. 

234. Subsection (4) specifies that any dispute in relation to the date on which sufficient 
evidence was available to the prosecutor should be settled by means of a certificate from the 
prosecutor stating the relevant date. 
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Section 48: Offences by bodies corporate etc. 

235. This section ensures that the individuals responsible for actions taken by companies, 
other bodies corporate (including local authorities), partnerships or associations can be held 
personally responsible where the organisation within which they play a key directing role carries 
out operations which are an offence under Part 2.  In such cases both the organisation and the 
individuals responsible for directing the affairs of that organisation are liable. 

Section 49: Notices etc. 

236. Subsection (2) specifies the “interested parties” referred to in the Bill.  It also provides 
that the date on which any notification to those parties is deemed to take effect is the date on 
which the Scottish Ministers or, as the case may be, SNH receive a notice or notification. 

237. Subsection (3) ensures that a notification is not invalidated because one of the interested 
parties with a less direct interest in the land in question has not received notification. 

238. Subsection (4) enables the Scottish Ministers by order to add to, remove or amend the list 
of interested parties. 

239. Subsection (5) sets out the circumstances in which a notice or notification is deemed to 
have been given to any person. 

240. Subsection (6) regulates the manner in which applications, requests, proposals or 
consents are to be given or sent. 

241.  Subsection (7) and (8) cover the situation in which notice must be given to the owners 
and occupiers of land and the identity of the owners and occupiers is not known.  Special 
arrangements for the giving notice apply and, where this is done, notice is deemed to have been 
given as if it had been delivered to a person whose identity and address are known. 

Section 50: Transitional arrangements 

242. This section introduces schedule 5, which contains transitional and transitory provisions 
and savings consequential on the provisions of Part 2. 

Schedule 5 

Interpretation 

243. The “relevant day” is defined as the day on which the repeals of provisions in Part II of 
the 1981 Act set out in schedule 7 come into force. 

Notifications under the 1981 Act 

244. Paragraphs 2 and 3 ensure that existing SSSIs (i.e. areas of special interest notified under 
section 28 of the 1981 Act) continue to have effect when the new arrangements in the Bill come 
into force or, if later, when they are confirmed under the terms of the 1981 Act.  In addition, any 
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existing lists of potentially damaging operations are to be construed as lists of operations 
requiring consent.  Where SNH has explicitly given consent to an operation under the terms of 
the 1981 Act, that consent also continues in force.  

245. Applications for consent to carry out an operation on an existing SSSI are to be treated as 
if they are applications for consent under the new provisions of the Bill if they have been made 4 
months or less before the Bill comes into force or, if later, when the SSSI is confirmed under the 
1981 Act. 

246. Paragraph 4 requires SNH to ensure that all existing SSSIs have a site management 
statement. 

247. Paragraph 5 suspends the effect of section 6(2) in order to enable SNH to implement a 
structured review of ORCs.  If this were not done, SNH would not be able to review ORC lists 
which had been converted from existing lists of potentially damaging operations for 6 years after 
the Bill comes into force if it is unable to secure agreement from owners and occupiers.  SNH is 
being asked by the Scottish Ministers to carry out, over the first 6 year period, a structured 
review of all ORC lists which have been converted in this way, in order to ensure that they 
properly reflect realistic (rather than hypothetical) threats to the site.  This transitional provision 
ensures that such a structured programme can be carried out by SNH. 

248. Paragraph 6 clarifies, for the avoidance of doubt, that a consent given by a relevant 
regulatory body prior to the day on which an existing SSSI is first considered to be given under 
the Bill is not to be regarded as a valid consent in terms of section 15.  In other words, where a 
consent has been issued prior to that day, the recipient of that consent will have to either seek a 
fresh consent from the regulatory body or obtain SNH consent separately before proceeding with 
an operation prohibited on the SSSI. 

249. Paragraph 7 regulates the situation in which an existing SSSI is in the process of 
notification under section 28 of the 1981 Act, but has not yet been confirmed, at the point when 
the repeal of that section comes into force.  In this circumstance the notification should proceed 
under the old arrangements of the 1981 Act.  Once it is confirmed, paragraph 2 will operate to 
provide that the SSSI is deemed to have been created under the Bill. 

Notifications under the 1949 Act 

250. A small number of SSSIs notified under the National Parks and Access to the 
Countryside Act 1949 (c.97) still exist.  Paragraphs 8 to 10 allow for such notifications to 
continue in force, but in a more limited fashion than for SSSIs notified under the 1981 Act.  1949 
Act sites were originally notified only to the planning authority for the area.  The principle that 
1949 Act sites should continue to have only limited effect is continued by the Bill.  Such sites do 
not at present, for example, have any direct implications for operations carried out by the owner 
or occupier (unless these involve a requirement to obtain planning consent) and this remains the 
case under the Bill.  SNH is empowered to revoke a 1949 Act site by the simple mechanism of 
giving notice to the interested parties.  The power to revoke a 1949 Act notification is without 
prejudice to any parallel decision to notify the site afresh under the provisions of the Bill. 
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Orders under section 29 of the 1981 Act 

251. Paragraph 11 provides that orders made under section 29 of the 1981 Act should continue 
to have effect after the repeal of that section as if they were NCOs.  An order under that section 
which has been made but has not yet been confirmed remains subject to the confirmation process 
set out in the 1981 Act until such time as it has been decided whether or not to confirm it. If it is 
confirmed under the 1981 Act procedures sub-paragraph (1) will operate to deem it to be an 
NCO made under the Bill. 

Registers of notifications 

252. Section 22 of the Bill makes new arrangements for the provision, maintenance and access 
to information about SSSIs, via an SSSI Register kept by the Keeper of the Registers.  It is 
expected that development of the new Register may take some time and paragraphs 12 and 13 
therefore ensure that the existing system can continue in operation until it is replaced.   

PART 3: PROTECTION OF WILDLIFE 

Section 51: Protection of wildlife 

253. This section introduces Schedule 6.  Schedule 6 makes changes to the existing provisions 
of Part I of the 1981 Act.   

Schedule 6 

Protection of birds: offences  

254. Paragraph 2(2), inserts a new concept in section 1(1) of the 1981 Act, extending the 
existing offence provision (which prohibits intentional acts of destruction or damage to wild 
birds, nests of wild birds or the eggs of wild birds) to criminalise reckless as well as intentional 
acts of killing, destruction or damage, allowing criminal proceedings to be brought in relation to 
such actions. 

255. Paragraph 2(3) and (4) amend section 1(3) of the 1981 Act.  A new paragraph 1(3)(c) is 
added by sub-paragraph (3)(d) and two new subsections, (3A) and (3B) are added by sub-
paragraph (4).  Section 1(2) of the 1981 Act makes it an offence to possess a live or dead wild 
bird or the egg of such a bird or other related items. Section 1(3) of the 1981 Act provides that it 
is a defence to such an offence to that the possessed bird, egg or other item had been killed, taken 
or acquired lawfully (i.e. in accordance with particular legislation). That section is amended and 
supplemented to provide that the killing or other act is to be treated as lawful only if it would 
have been carried out in accordance with provisions in force at the time when, and in relation to 
the place where an offence occurred. 

256. The defence in section 1(3) of the 1981 Act currently relates to acts undertaken lawfully 
in accordance with the provisions of Part I of the 1981 Act and orders made under them and the 
provisions of the Protection of Birds Acts 1954 to 1967 and orders made under them, (which pre- 
date and were repealed by the 1981 Act). The Bill extends the defence in two respects. Firstly, it 
declares that it is a defence to show that acts committed in any member States were done so in 
accordance with the law of that member State. Secondly, it provides that acts committed outwith 
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member States will be treated as being lawful if they would, had they been committed in 
Scotland, have been lawful under Part I of the 1981 Act.  

257. Paragraph 2(5) inserts text in section 1(5) of the 1981 Act extending the existing offence 
provision which prohibits intentional acts of disturbance (to wild birds included in Schedule 1, 
whilst building, on, or near a nest containing eggs or dependent young), to include reckless as 
well as intentional acts of disturbance, allowing criminal proceedings to be brought in relation to 
reckless actions. 

258. Paragraph 2(6) inserts new subsections (5A) and (5B) to section 1 of the 1981 Act. 
Subsection (5A) extends and broadens the protection afforded to capercaillie by establishing an 
offence of intentionally or recklessly disturbing such a bird whilst  “lekking” is in progress. 
Lekking is the pre-breeding courtship and sexual display in which male birds congregate, usually 
on a traditionally used lek site, for the purpose of competitive courtship display and in order to 
attract female birds for mating. Subsection (5B) provides a new offence of knowingly causing or 
permitting another person to carry out an act which would amount to an offence under any of the 
other provisions of section 1 of the 1981 Act.  Section 21(1) of the 1981 Act sets out the penalty 
for conviction of either of these new offences. 

259. Paragraph 3(a) repeals section 2(2) of the 1981 Act and thereby removes certain defences 
to offences which could be relied upon by an owner or occupier of land on which an act was 
carried out or certain persons authorised to carry out actions. Those defences are that a bird 
killed, injured or taken was of a type included in Part II of Schedule 2 to the 1981 Act or that the 
damage and destruction to a nest or egg was done to the nest or egg of such a bird. Paragraph 
3(b) is consequential on these changes and remove the superfluous reference to subsection (2) in 
section 2(3) of the 1981 Act. 

260. Paragraph 4 amends section 3(1)(a) of the 1981 Act to extend the existing offence which 
relates to intentional acts of disturbance, destruction or damage (in relation to areas of special 
protection) to cover reckless as well as intentional acts of disturbance, destruction or damage, 
allowing criminal proceedings to be brought in relation to such actions. 

261. Paragraph 5 amends section 4 of the 1981 Act and lists certain qualifications which must 
be met by a person (accused of having committed an offence against wild birds) invoking a 
defence under subsection (2)(c) of that section.  It also extends the application of certain 
safeguards listed in the existing subsections (4), (5) and (6) of the 1981 Act, relative to defences 
for emergency actions which can be relied upon by authorised persons. 

262. It is currently a defence under section 4(2)(c) of the 1981 Act to show that an act which 
results in unlawful damage was the incidental result of a lawful operation and could not 
reasonably have been avoided.  The changes made by paragraph 5(2) and (3), which insert a new 
subsection (2A) and repeal existing parts of section 4(2)(c), expand on the second limb of the 
defence to provide that it can be relied upon only where a person took reasonable precautions for 
the purpose of avoiding carrying out the unlawful act (or that the person did not and could not 
reasonably have foreseen that such action would result in an offence being committed) and that 
steps were taken to minimise the damage once it became apparent.   
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263. Paragraphs 5(4), (5) and (6) substitute text in the existing subsections (4), (5) and (6) of 
the 1981 Act.  These subsections list certain qualifying safeguards (that there was no satisfactory 
alternative; that any action taken be reported to Ministers) which apply to the defence relating to 
emergency actions listed in paragraph (c) of section 4(3) of the 1981 Act which is available to 
authorised persons.  The changes in these paragraphs extend the application of those safeguards 
to the emergency actions listed in paragraphs (a) and (b) of that provision.  All the defences 
under that section will therefore be subject to such safeguards. 

264. Paragraph 6 amends the offence in subsection 5(1)(a) of the 1981 Act relating to the 
prohibited use of certain methods of killing or taking wild birds.  It also removes reference to 
certain lawful methods of killing or taking wild birds from section 5 of the 1981 Act. 

265. Paragraph 6(a) substitutes text in section 5(1)(a) of the 1981 Act which makes provision 
in relation to the setting in position of devices which are calculated to cause bodily injury to wild 
birds. This amendment will remove the possible defence that a device which is likely to cause 
injury was placed but without calculation to cause injury. 

266. Section 5(5) of the 1981 Act provides that certain methods of killing or taking wild birds 
are not subject to the licensing controls under section 16 of the 1981 Act.  Paragraph 6(b) and (c) 
removes references to, and repeals, that section.  As a result those methods will be regulated by, 
and may only be used in accordance with, section 16 of the 1981 Act. 

267. Paragraph 7 extends the principle developed via the Criminal Justice (Scotland) Act 2003 
(asp 7), which standardised, at five years, the length of prohibition which applies to certain 
activities (dealing in dead birds and keeping or possessing certain species of bird) following 
conviction for a range of relevant offences.  These include offences (under any enactment) which 
involve the ill treatment of birds or other animals, as well as specified offences under the 1981 
Act. 

268. Paragraph 7(b) inserts, in section 7(3) of the 1981 Act, a reference to offences under the 
Control of Trade in Endangered Species (Enforcement) Regulations 1997 (S.I. 1997/1372).  Any 
person convicted of an offence under those regulations in relation to birds (other than offences 
under Regulation 9) will be prohibited from being in possession or control of certain birds for a 
period of 5 years from the date of conviction. 

Protection of animals: offences 

269. Paragraph 8(2) extends section 9(1) of the 1981 Act, which makes  intentional acts of 
killing, injuring or taking certain wild animals an offence, to cover reckless as well as intentional 
acts, allowing criminal proceedings to be brought in relation to such actions. 

270. Paragraph 8(3) and (4) makes equivalent provision in relation to the protection of animals 
as is made by paragraph 1 in relation to the protection of birds (with reference to provisions 
dealing with animals replacing references to legislation dealing with birds).  

271. Paragraph 8(5) extends the offence in section 9(4) of the 1981 Act, which makes 
intentional damage to structures or places which a wild animal listed in Schedule 5 of the 1981 
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Act uses for shelter or protection and intentional disturbance of any such animal while in such a 
structure or place an offence, to cover reckless as well as intentional acts of damage, destruction 
or disturbance, allowing criminal proceedings to be brought in relation to such actions. 

272. Due to their ecology, certain schedule 5 marine species, namely cetaceans and basking 
sharks, do not have such places of shelter or protection and are considered vulnerable to reckless 
disturbance, such as in the instance of inappropriate use of motorised personal watercraft.  It 
would therefore be difficult to apply section 9(4) of the 1981 Act to such species.  Paragraph 
8(6) therefore inserts a new subsection (4A) into section 9 of the 1981 Act which creates a 
separate offence of intentionally or recklessly disturbing a cetacean or basking shark in any 
place. 

273. Paragraph 8(7) creates a new offence of knowingly causing or permitting another person 
carrying out an act which amounts to an offence under section 9 of the 1981 Act.  This change is 
achieved by inserting a single new subsection (5A). Paragraph 8(8) is consequential on the 
insertion of this new subsection.  Section 21(1) of the 1981 Act sets out the penalty for 
conviction of either of these new offences. 

274. Paragraph 9 amends section 10 of the 1981 Act and lists certain qualifications which 
must be met by where a person who is accused of having committed an offence against wild 
animals invokes a defence under subsection (3)(c) of that section.  It also adds a further 
qualification, relative to defences for emergency actions which can be relied upon by an 
authorised person, that any action taken is reported to the Scottish Ministers as soon as 
reasonably practicable. 

275. It is currently a defence under section 10(3)(c) of the 1981 Act to show that an act which 
results in unlawful damage was the incidental result of a lawful operation and could not 
reasonably have been avoided.  The changes made by paragraph 9(a) and (b), which insert a new 
subsection (3A) and substitute wording in the existing section 10(3)(c), expand on the second 
limb of the defence to provide that it can be relied upon only where a person took reasonable 
precautions for the purpose of avoiding carrying out the unlawful act (or that the person did not 
and could not reasonably have foreseen that such action would result in an offence being 
committed) and that steps were taken to minimise the damage once it became apparent.   

276. Paragraph 9(c) supplements section 10(4) of the 1981 Act which provides owners and 
occupiers of land on which acts are carried out and persons authorised to carry out acts with a 
defence to the offence of killing or injuring certain animals.  It inserts a new subsection (6A) 
which adds a qualification that any emergency action taken must be reported to Scottish 
Ministers for the defence to be valid.  

277. Paragraph 10 amends section 11 of the 1981 Act which regulates certain methods of 
killing or taking wild animals, including the operation of certain snares. 

278. Paragraph 10(2) amends section 11(1)(a) of the 1981 Act by extending it so as to create a 
new offence of using (otherwise than by setting) a self-locking snare.  It also removes the 
qualifying phrase “which is of such a nature and so placed as to be calculated to cause bodily 
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injury”.  Consequently, the defence that a self-locking snare was placed (or used) but without 
calculation to cause injury will no longer be feasible. 

279. Paragraph 10(3) supplements the existing offence provisions in section 11(1)(a) of the 
1981 Act by inserting a new paragraph (aa).  It is not an offence to set in place certain other 
snares (i.e. other than self-locking) unless section 11(2)(a) is contravened. The new paragraph 
(aa) creates the new offence of setting in position any other type of snare if the snare is of a type 
or which is placed in a manner calculated to cause unnecessary suffering to any animal which 
mat come into contact with it. This offence will therefore prohibit the calculated placement or 
setting of otherwise lawful devices in such a manner as to deliberately injure, maim or kill any 
animal (whether or not living wild) and section 21(1) of the 1981 Act sets out the penalty for 
conviction of this offence. 

280. Paragraph 10(4) amends section 11(1)(b) of the 1981 Act to extend the offence of using 
certain articles for the purpose of killing or taking wild animals is extended to relate to all 
animals.  Such animals may include deer, domestic animals and livestock, which potentially can 
also be inadvertently caught in such devices. It also removes references to self-locking snares 
from paragraph (b) of subsection (1) as all use of such snares will be prevented, regardless of the 
purposes for which they are used, by the amended paragraph (a). 

281. Paragraph 10(5) substitutes text in section 11(2)(a) of the 1981 Act.  As a result of this 
change, the offence of setting in position an article which is calculated to cause injury to wild 
animals is amended to that of being likely to cause injury to wild animals. The offence will 
therefore be capable of being proved on objective rather than subjective grounds. 

282. Paragraph 10(6) replaces section 11(3) of the 1981 Act.  It is a requirement of the existing 
section 11(3)(b) that a snare must be checked each day but, on that basis, a period of almost 48 
hours could elapse between inspections.  The change new subsection (3) requires a person to 
check a snare at least once every day at intervals of no more than 24 hours.  A snare must 
therefore be checked at least once in the 24-hour period between midnight and midnight and no 
more than 24 hours should elapse between such checks. 

283. Paragraph 10(6) also adds new subsections (3A) which requires a person checking a snare 
to release or remove an animal caught by the snare.  New subsection (3B) provides that any 
person who fails to comply with the duties imposed by sections (3) and (3A) (i.e. to check snares 
at least once each 24 hours and to remove animals caught) is guilty of an offence. Section 21(1) 
of the 1981 Act sets out the penalty for conviction of this offence. 

284. Paragraph 10(6) also inserts a new subsection (3C) which prohibits the possession, sale or 
exposure for sale of a self-locking snare.  A new subsection (3D) is also inserted by paragraph 
10(6) which regulates the possession and operation of any snare on land where its use is not 
authorised by an owner or occupier. 

285. Paragraph 10(7) inserts a new subsection (4A) into section 11 of the 1981 Act which  
provides for an order making provision, allowing Scottish Ministers to specify a range of 
technical matters in relation to the design and construction or the setting and operation of devices 
referred to in section 11 of the 1981 Act.  This provision will, for example, allow the Scottish 
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Ministers to specify a general definition of a self-locking snare.  By virtue of paragraph 18 
(which amends section 26(2) and (3) of the 1981 Act), an order made under subsection (4A) is 
capable of being annulled by a resolution of the Scottish Parliament. 

286. Paragraph 10(8) is consequential on the change made by paragraph 10(4). 

Protection of Plants: offences 

287. Paragraph 11(2)(a) and (3) amend section 13 of the 1981 Act to introduce the concept of 
recklessness to the offence of intentionally picking, uprooting (which includes digging up or 
otherwise removing the plant from the land on which it is growing) or otherwise destroying 
certain wild plants. Paragraph 11(2)(b) and (c) clarify that the offences set out in section 13(1)(a) 
of the 1981 Act also extend to acts in relation to any seed or spore attached to wild plants. It 
currently a defence under section 13(3) of the 1981 Act to show that an act which results in 
unlawful damage to wild plants was the incidental result of a lawful operation and could not 
reasonably have been avoided.  The changes made by paragraph 11(4) expand on the second 
limb of the defence to provide that it can be relied upon only where a person took reasonable 
precautions for the purpose of avoiding carrying out the unlawful act (or that the person did not 
and could not reasonably have foreseen that such action would result in an offence being 
committed) and that steps were taken to minimise the damage once it became apparent. 

288. Paragraph 11(5) inserts a new subsection (3A) which creates a new offence of knowingly 
causing or permitting another person to carry out an act which would amount to an offence under 
any of subsections (1) to (3) of section 13 of the 1981 Act.  Paragraph 11(6) makes an 
amendment which is consequential on the creation of the new offence.  

Miscellaneous 

289. Paragraph 12 inserts a new section 15A to the 1981 Act.  Section 15A creates a new 
offence of possession of a pesticide that contains one or more prescribed active ingredients. 
These active ingredients will be prescribed by order made by the Scottish Ministers under 
section 15A(3), and the intention is that the Scottish Ministers will exercise this power to specify 
ingredients known to be used in illegal killing of wild birds and animals. Section 15A(2) 
provides a defence of showing a lawful use (i.e. that possession of the pesticide was for the 
purposes of doing anything in accordance with regulations made under section 16(2) of the Food 
and Environment Protection Act 1985 (c.45) or with the Biocide Products Regulations 2001 (S.I. 
2001/880) or any regulations which replace those regulations.  Section 15A(3) defines 
“pesticide” by reference to the Food and Environment Protection Act 1985 (c.48). 

290. Paragraph 13 amends the licensing procedures set out in section 16 of the 1981 Act. 
Section 16 allows for a variety of prohibited actions to be authorised on an exceptional basis, by 
means of a licence issued by the Scottish Ministers or, in some cases, by SNH.  

291. Paragraph 13(a) repeals part of  section 16(2)(b) of the 1981 Act.  Section 16(2)(b) allows 
licences to be granted in respect of anything done in relation to a gull’s egg or, at any time before 
15th April in any year, a lapwing’s egg provided it is done for the purpose or providing food for 
human consumption.  The effect of the repeal is to discontinue such licences  in relation to 
lapwing eggs, but it retains the option of licensing the taking of gull eggs for human 
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consumption.  This reflects the significant deterioration in the conservation status of the lapwing 
since 1981 and the fact that, by contrast, gulls (of various species) remain relatively abundant. 

292. Paragraph 13(b)(i) and (ii) add in references to the new sections 9(4A) and 9(3C)(a). 
Paragraph 13(b)(iii) inserts a reference to “research” to subsection 16(3)(a) of the 1981 Act, 
(relating to actions, which may be authorised on an exceptional basis, for the purpose of taking 
wild animals) allowing licences (at the discretion of the appropriate authority) to be granted in 
relation for the purposes of research.  Paragraph 13(b)(iv) adds text to subsection 16(3)(c) of the 
1981 Act to enable licences to be granted for the purposes of conserving wild birds (as well as 
wild animals and wild plants). Paragraph 13(b)(v) adds a new paragraph to subsection 16(3) of 
the 1981 Act to allow licences to be granted for the purpose of conserving natural habitats.   

293. Paragraph 13(c) extends the application of certain safeguards to subsection 16(4)(a) of 
the 1981 Act.  As a result of the changes made by this sub-paragraph, a licence under subsection 
16(4) (in relation to the sale etc. of live or dead wild birds, eggs etc), may be granted by the 
appropriate authority only once it is satisfied that there is no other satisfactory solution. 

294. Paragraph 14 makes amendments to section 19 of the 1981 Act which confers 
enforcement powers on police constables.  These include powers to search for and seize evidence 
(which may include illegally killed wildlife, poisoned baits, illegal traps, cages and snares), and 
powers of entry with and without warrant. 

295. Paragraph 14(a) substitutes text in existing subsection 19(1)(b) which enables a constable 
to search or examine any thing which a person whom the constable suspects with reasonable 
cause is committing or has committed an offence under Part I of the 1981 Act may then be using 
or have in their possession.  The amendment extends the existing power of search so that a 
constable may also search or examine any thing which such a person may have used or may have 
had in their possession. 

296. Paragraph 14(b) amends section 19(2) of the 1981 Act which relates to a power of entry 
to land without warrant.  The effect of the amendment in sub-paragraph (b)(i) is to extend the 
circumstances in which a power of entry can be exercised so that a constable can utilise this 
power not only where that constable suspects with reasonable cause that any person is 
committing an offence under Part I of the 1981 Act but also where that constable suspect with 
reasonable cause that any person has committed such an offence.  Sub-paragraph (b)(ii) extends 
the premises which are excepted from this power of entry so as to include lock-fast premises 
which are not dwellinghouses. 

297. Paragraph 14(c) provides that a constable entering land may be accompanied by other 
persons and may take any machinery, other equipment or materials on to that land for the 
purpose of assisting the constable in the exercise of the power conferred by section 19(2).  The 
effect of the change in this paragraph is that a person accompanying a constable may assist in 
relation to the power of entry conferred by section 19(2).  Given that this power of entry is for 
the purpose of the powers listed in subsections 19(1)(b) and (d) of the 1981 Act; powers to 
search for evidence; to examine items and to seize evidence, such persons may assist in relation 
to those powers.  Also, any machinery, equipment or materials may be taken on to the land 
provided it is for the purpose of assisting a constable in relation to those powers. 
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298. Paragraphs 15 inserts two new sections into the 1981 Act.  Section 19ZC relates to the 
powers and role of wildlife inspectors and section 19ZD sets out the powers to take samples for 
DNA analysis. 

299. The existing sections 6, 7 and 14 of the 1981 Act provide powers of entry for wildlife 
inspectors (newly defined as a person authorised by the Scottish Ministers in section 19ZC(1)).  
Section 19ZC(2) requires an authorisation to be in writing and provides that it is subject to any 
conditions or limitations specified in it.  Sections 6 and 7 of the 1981 Act include a power of 
entry to dwellings but section 14 relates only to a power of entry to land other than dwellings.  
Section 19ZC replaces and extends the powers. 

300. Section 19ZC(3) empowers wildlife inspectors to enter and inspect premises in order to 
ascertain whether an offence related to a sale, bird registration or release into the wild has been 
or is being committed, provided these powers are exercised at a reasonable time and where 
required, evidence of authorisation is shown.  As provided for in section 19ZC(4) this power will 
not extend to dwellings in respect of a power of entry under sections 19ZC(a) to (c).  However, 
wildlife inspectors will be able to enter dwellings in connection with section 19ZC(a) to (c), 
which are occupied by people who have: 

� submitted applications or obtained licences to sell controlled birds, animals and 
plants (alive or dead); 

� submitted applications or obtained licences to release specimens to the wild (section 
14 of the 1981 Act); 

� applied for or been granted registration documents (section 7 of the 1981 Act) for 
schedule 4 birds. 

301. This power of entry will be subject to safeguards provided in a non-statutory Code of 
Practice, copies of which are available from the Scottish Executive Environment and Rural 
Affairs Department, Victoria Quay, Edinburgh, EH6 6QQ. 

302. By virtue of section 19ZC(5) if the specimen, which is the subject of the application or 
registration, is not kept at an applicant’s address, the wildlife inspector can require it to be 
presented for inspection – wherever it is held for the purpose of ascertaining whether an offence 
under section 6, 7, 8(1), 9(5), 13(2) or 14 is being or has been committed. 

303. Section 19ZC(6) provides that people who have live specimens in their possession or 
control will be required to assist the inspector so that he can examine the specimen. 

304. By virtue of section 19ZC(7) it is an offence to obstruct a wildlife inspector when that 
inspector is exercising these powers or to fail to assist an inspector without reasonable cause.  
Such an offence will attract a penalty of up to £5,000 (level 5 on the standard scale) by virtue of 
section 21(1) (as amended by paragraph 16).  

305. Section 19ZD introduces powers for wildlife inspectors or constables to require blood or 
tissue samples for DNA analysis from specimens.   
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306. Section 19ZD(1) applies where a constable suspects with reasonable cause that a 
specimen, which the constable has found in carrying out powers of search and seizure conferred 
by section 19, relates to an offence under Part I which is being or has been committed.  In that 
situation, the constable is empowered to require the taking from the specimen a sample of blood 
or tissue for the purpose of determining its origin, identity or ancestry.   

307. Section 19ZD(2) applies where a constable suspects with reasonable cause that an 
offence under Part I of the 1981 Act is being or has been committed in respect of any specimen.  
In such circumstances the constable can require any person to make available any other 
specimen in that person’s possession or control which is thought to be or which the constable has 
reasonable cause to suspect is a specimen which would provide a sample from which the origin, 
identity or ancestry of the specimen in respect of which it is thought an offence is being 
committed can be established. 

308. Section 19ZD(3) empowers a wildlife inspector to require the taking of a sample of blood 
or tissue from a specimen which the inspector has found in the exercise of the powers of entry 
and inspection conferred by section 19ZC(3)(a) to (d).  The taking of a sample can be undertaken 
for the purpose of ascertaining whether an offence under section 6, 7, 9(5), 13(2) or 14 is being 
or has been committed.   

309. Section 19ZD(4) empowers a wildlife inspector for the purpose of ascertaining whether 
an offence under section 6, 7, 9(5), 13(2) or 14 is being or has been committed, to require any 
person to make available any other specimen in that person’s possession or control which is 
thought to be or which the inspector has reasonable cause to suspect is a specimen which would 
provide a sample from which the origin, identity or ancestry of the specimen in respect of which 
it is thought an offence is being committed can be established. 

310. The powers to require samples to be taken to determine the identity or ancestry of a live 
specimen (bird, animal or plant) is restricted by section 19ZD(5) by a qualification that it is only 
competent provided it will cause no lasting harm to that specimen.  Section 19ZD(6) provides 
that for birds and animals, the sample must always be taken by a veterinary surgeon. 

311. Section 19ZD(7) requires any person who has possession or control of a specimen (being 
a live bird or animal) from which a sample is to be taken to give such assistance to the person 
taking the sample as is reasonably required. 

312. Section 19ZD(8) enables a constable who is entering premises by virtue of the power 
conferred by section 19(2) and any wildlife inspector who is entering premises by virtue of the 
power conferred by section 19ZC(3), to take a veterinary surgeon with them where there are 
reasonable grounds for believing that such a person will be required for the exercise on the 
premises of powers under section 19ZC(1), (2), (3) or (4). 

313. By virtue of section 19ZD(9) it is an offence to intentionally obstruct a wildlife inspector 
who is exercising the power to require a sample under section 19ZD(3); or to refuse without 
reasonable excuse to make a specimen available if required by virtue of the powers conferred by 
sections 19ZD(2) or (4), or to fail without reasonable excuse to assist an inspector or constable.  
A penalty of up to £5,000 (level 5 on the standard scale) will apply. 
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314. The Control of Trade in Endangered Species (Enforcement) Regulations 1997 (S.I. 
1997/1372) already contain powers for wildlife inspectors to take samples from species listed in 
the Annexes to the EC Wildlife Trade Regulation (No. 338/97) in certain circumstances.  

315. Paragraph 16 amends section 21 of the 1981 Act. The Criminal Justice (Scotland) Act 
2003 (asp 7) amended that section to provided that fines of up to level 5 on the standard scale 
(currently £5,000) and/or the possibility of a custodial sentence of up to six months are available 
for all Part I offences (with the exception of offences provided for in section 14 relating to 
releases into the wild which are triable on indictment).  

316. Sub-paragraphs (a) and (b), amend section 21(1) and (4) (penalties, forfeitures etc.) of the 
1981 Act to include reference to the new offences created by the Bill.  Such offences will be 
subject to a fine of up to level 5 on the standard scale and/or to a custodial sentence of up to six 
months (other than an offence of obstructing or failing to co-operate with a wildlife inspector 
which may also be tried on indictment). 

317. Paragraph 17 extends the current powers of the Scottish Ministers under section 22 of the 
1981 Act which regulates the process by which Ministers can update the schedules to that Act 
such as schedules 5 (protected animals) and 8 (protected plants).  As a result of the changes 
made the Scottish Ministers may add and remove any entry on any schedule of that Act (not 
merely schedules 5 and 8), and amend any existing entry, either generally or in relation to 
particular provisions of the 1981 Act, particular times of the year or particular parts of the 
country, as appropriate. 

318. Paragraph 18 is consequential to changes made by paragraph 10(7). 

319. Paragraph 19 provides that future regulations made to implement the EU Habitats 
Directive (Council Directive 92/43/EEC) will be able to create offences, which on summary 
conviction will attract a custodial sentence of up to six months.  This overrides paragraph 1(1)(d) 
of schedule 2 to the European Communities Act 1972 (which would otherwise prevent the 
regulations from imposing penalties of more than three months’ imprisonment).  It will mean 
that the penalties for wildlife offences set out in such regulations can be consistent with those set 
out in section 21 of the 1981 Act. 

320. Paragraph 20 amends definitions listed in section 27 of the 1981 Act.  

321. Paragraph 20(2)(a) adjusts the definition of “poultry” to confirm that it applies to all the 
domestic forms of the species set out in the existing definition.  This is simply for the avoidance 
of any doubt. 

322. Paragraph 20(2)(b) extends the definition of ‘wild bird’ in section 27(1) of the 1981 Act, 
to encompass all species, including sub-species, which are ordinarily resident in, or which are 
visitors (whether ordinarily or exceptionally) to, any EU Member State or any European 
territories of EU member States.  As a result of the changes made in this paragraph, the 
protection afforded to wild birds is extended beyond the territorial limits of Great Britain to 
encompass wild birds and their subspecies naturally occurring in, or which visit, Northern 
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Ireland or any Member State (other than the United Kingdom).  This contrasts with the existing 
provisions of Part I of the 1981 Act which are limited to wild birds found within Great Britain.  

323. Paragraph 20(2)(c) amends the definition of ‘wild plant’ in section 27(1) of the 1981 Act 
to clarify that, whether or not they are plants in strict scientific terms, fungi are to be treated as 
plants for the purposes of the Act.  This is simply for the avoidance of any doubt.  Fungi have 
been regarded for practical purposes as plants under the terms of the 1981 Act, irrespective of 
their taxonomic status.  

324. Paragraph 20(3) expands on the definition of ‘wild animal’ to provide that an animal is 
not to be treated as being bred in captivity unless its parents were themselves legally in captivity 
at the time it was born.  

325. Paragraph 20(4) inserts a new subsection (3ZA) in section 27(3) of the 1981 Act to 
clarify that a plant is to be treated as such at all stages in its biological life cycle. 

PART 4: GENERAL 

Section 55: Orders and regulations: general 

326. This section makes procedural provision for orders and regulations made under the Bill. 

327.  Subsection (1) specifies that all orders and regulations under the Bill (other than NCOs, 
LMOs or other orders relating to NCOs and LMOs) are to be made as statutory instruments. 

328.  Subsection (2) allows such statutory instruments to make incidental, supplemental, 
consequential, transitional, transitory or saving provision as are considered necessary or 
expedient by the Scottish Ministers and can make different provisions for different purposes in 
different areas. 

329. Subsection (3) supplements the powers under section 54 by providing that an order under 
that section can modify any enactment, instrument or document. Section 54 allows the Scottish 
Ministers to make an order specifying incidental, supplemental, consequential, transitional, 
transitory or saving provisions as they consider necessary expedient of the purposes or in 
consequence of the Bill.  

330. Subsection (4) provides that the majority of statutory instruments made under the Bill are 
to be subject to annulment in pursuance of a resolution of the Scottish Parliament. However, 
subsection (5) provides that orders under section 21 and orders under section 54 (where they 
contain provisions which add to, replace or omit any part of the text of an Act) may not be made 
unless a draft of the statutory instrument containing the order has been laid before and approved 
by resolution of the Scottish Parliament 

331. Subsection (4) also provides that a commencement order made under section 57(2) is not 
to be subject to parliamentary procedure 
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Section 53: Crown application 

332. This section deals with the application of the Bill to the Crown. 

333. Subsections (1) and (2) provide for the provisions on biodiversity and SSSIs to bind the 
Crown.  Amendments and repeals made by the Bill bind the Crown to the same extent as the 
enactments affected by the repeal or amendment.   

334. Subsections (3) to (11) apply Part 2 to Crown land with certain modifications.  Byelaws, 
nature conservation orders and land management orders can be made in relation to Crown land 
but only with the consent of the appropriate authority involved with the management of the land 
in question.   Where land forms part of the Crown Estate, the appropriate authority will be the 
Crown Estate Commissioners. In the case of other land belonging to the Crown (e.g. land 
managed by the Scottish Administration or a government department) the appropriate authority 
will be the responsible office-holder in the Administration or relevant department. 

335. The Crown is exempt, under subsection (7) from criminal prosecution, but acts or 
omissions of the Crown may be declared illegal on application to the Court of Session if they 
contravene Part 2.   Crown servants remain liable to prosecution in terms of subsection (8). 

336. Her Majesty is not, under the provisions of this section, bound in a private capacity.   
Thus, for example, the Bill does not affect Her Majesty’s private estates but it does affect land 
which falls within the definition of “Crown land” given in subsection (9). 

Section 54: Ancillary provision 

337. This section allows the Scottish Ministers to make ancillary and transitional provisions by 
order, subject to parliamentary procedure.  Additionally, such an order can make such incidental, 
supplemental, consequential, transitional, transitory or saving provisions as the Scottish 
Ministers think fit.  

Section 55: Minor and consequential amendments and repeals 

338. This section provides for the amendments and repeals in Schedule 7 to have effect. 

Schedule 7  

339. This schedule makes minor and consequential changes to the pieces of legislation 
referred to therein.  The various pieces of legislation that are affected are listed in order to give 
effect to the Bill.  In particular the changes reflect the need to substitute references to SSSIs, 
NCOs and LMO under the Bill for references to equivalent matters under sections 28 and 29 of 
the 1981 Act.   

340. Paragraph 1 amends paragraph 1(a) and (b) of Schedule 3 of the Harbours Act 1964 
(c.40), which relates to the procedure for making harbour revision and empowerment orders.   
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341. Paragraph 2 amends section 10(4)(b), (c) and (d) of the Conservation of Seals Act 1970 
(c.30), which confers a power to grant licences to kill or take seals.  

342. Paragraph 3 repeals sections 28 to 34, 41, 50, 51, and 74(5A), as well as Schedule 11 of 
the 1981 Act.   

343. Paragraph 4 repeals section 9(7) of the Channel Tunnel Act 1987 (c.53).   

344. Paragraph 5 amends section 36(7) of the Environmental Protection Act 1990 (c.43), 
which creates the requirement to consult SNH before issuing waste management licences.   

345. Paragraph 6 repeals section 12 of the Natural Heritage (Scotland) Act 1991 (c.28), which 
relates to the Advisory Committee on SSSIs. 

346. Paragraph 7 amends section 1(7) of the Scottish Land Court Act 1993 (c.45), which 
relates to the determination by the Court of Session on a point of law.  This amendment ensures 
that where a matter has been put to the Land Court under the Bill it can state a case to the Inner 
House of the Court of Session on a matter of law.  The Land Court may do so on its own motion 
and must do so if asked by a party to proceedings.  This means that the parties and the Land 
Court have the ability to be able to have difficult legal issues determined by the supreme Scottish 
civil court.   

347. Paragraph 8 amends section 54(1) of the Town and Country Planning (Scotland) Act 
1997 (c.8), which relates to land which may not be included in a simplified planning zone.   

Section 56: Interpretation 

348. Subsection (1) provides definitions of particular terms used in the Bill. It includes, for 
example, clarification that statutory undertakers are to be treated as public bodies for the 
purposes of the Bill, but that courts and tribunals exercising their judicial functions are not 
subject to the obligations which Parts 1 and 2 impose on public bodies. 

349. Subsection (2) specifies that damaging a site includes actions which are not necessarily of 
a catastrophic or immediate nature, but which are such as to cause the site to deteriorate to the 
extent that its special interest in natural heritage terms is diminished. 

Section 57: Short title and commencement 

350. This section gives the short title of the Bill and provides that sections 52, 54 and 57 come 
into force immediately with all other provisions coming into force on a date appointed by 
commencement order. 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

351. The provisions in the Nature Conservation (Scotland) Bill can be considered under three 
headings:   

� the general biodiversity duty (Part 1);  

� the SSSI system (Part 2 and schedules 1 to 5); and 

� species protection and wildlife crime measures (Part 3 and schedule 5). 

352. The Bill contains significant policy initiatives in each of these areas.  But it is important 
to note that, in each case, the Bill is building on and modifying well-developed established 
structures and existing legislation.  There have for example been SSSIs in Scotland since the 
National Parks and Access to the Countryside Act 1949 (c.97).   

353. The formal duty on biodiversity introduced by the Bill is a significant innovation.  But 
many public bodies, including most local authorities, are already actively engaged with 
biodiversity initiatives and are themselves innovating by developing new initiatives and sharing 
best practice.   

354. Similarly, in the area of wildlife crime, Scotland’s police forces have been amongst the 
most active in the UK. Initiatives developed by a number of Scottish forces have provided 
models for the effective policing of a technically challenging area of law enforcement work. 

355. The primary effect of the Bill is therefore to enhance and extend the ability of bodies 
such as local authorities, the police or SNH to achieve objectives to which they are already 
committed.  Provision of such new tools for achieving established goals does not bring with it 
any requirement for additional expenditure except perhaps to the extent that staff training to 
provide familiarisation with new aspects of existing systems may be required.   

356. A key financial effect of the new provisions in the Bill will be to ensure that existing 
resources can be deployed more efficiently and effectively, producing improved results for the 
same input of resources.  This is particularly evident for the SSSI system and for wildlife crime. 

Biodiversity duty 

357. The biodiversity provisions in Part 1 of the Bill place a duty on public bodies and office-
holders.  Accordingly, the financial implications of the duty will be of relevance only for the 
Scottish Administration and for other public sector bodies, including local authorities.  Whilst 
many private sector and charitable organisations in Scotland already have regard to biodiversity 
considerations when planning and carrying out their activities (in keeping with the principle of 
good corporate citizenship), the duty imposes no obligation upon them to do so. 
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358. The biodiversity duty is widely drawn but is general in nature.  It is a facilitating and 
enabling measure, rather than a prescriptive one.  The Bill does not attempt to specify any 
particular course of action.  Such detail is best left to each public body to determine.   

359. Implementation of the duty must be consistent with the proper exercise of the full range 
of functions of the public body concerned.  Thus biodiversity considerations need to be balanced 
with other public interests.  The duty will lead - over time - to changes of approach and 
implementation both in public sector policy-making and operational conduct, but it does not 
attempt to micro-manage this process by instructing public bodies to make specific changes.  The 
duty instead challenges public sector bodies to strike a balance between the need to carry out 
their principal functions, using available resources, and the wider imperative of conserving 
biodiversity.  In doing so, the biodiversity duty avoids limiting their ability to find innovative 
and cost-effective solutions. 

360. The policy changes which flow from the new duty will, therefore, themselves be diverse 
in nature.  At its most basic however the duty will require each public body to consider the 
impact of its activities on biodiversity.  This might take the form of a policy paper to be 
considered by the main board of the organisation.  The resource implications of this amount to an 
allocation of time by staff already engaged in policy and planning work.  It is estimated that the 
additional cost of this to a medium to large public body may be in the region of £7,000, based on 
3 months work by a policy officer and an hour’s consideration by the organisation’s main board. 

361. Having established a clear understanding of its role in relation to biodiversity, the 
organisation may then find it sufficient to adopt a statement on compliance and to publish this in 
its annual report.  The resource implications of this are of minor significance.  An example is that 
it might cost in the region of £2,500 to cover the printing and dissemination to key audiences of a 
around 30,000 leaflets setting out a public body’s policy on biodiversity, if this is deemed to be 
appropriate in the context of the body’s remit and external communications strategy. 

362. If a public sector body decides that the impacts of its activities on biodiversity are 
significant, this is likely to prompt a more detailed analysis of compliance requirements.  The 
majority of public bodies in Scotland are already compliant with the duty, certainly to the extent 
that they are already actively aware of, and have policies on, matters which are closely related to 
biodiversity conservation such as sustainability, natural heritage conservation and compliance 
with environmental legislation.  Almost all local authorities in Scotland are, for example, already 
involved in the implementation of local biodiversity action plans. 

363. In summary, the principal effects of the biodiversity duty are intended to be felt over a 
period of time and largely as a broader environmental and societal benefit.  More immediately, 
each public body in Scotland will require to give consideration to the precise manner in which it 
feels the duty can most appropriately be implemented.  This will require the allocation of staff 
time, but such activity will require to be integrated within the context of existing management 
and policy development structures if it is to have effect.  Having considered the implications of 
the duty, a public body may (if its role in relation to biodiversity is significant) wish to make a 
public statement on compliance and to publicise in an appropriate manner the ways in which it is 
acting in accordance with the duty.  Overall, the Bill is not intended, or expected, to give rise to 
significant additional expenditure. 
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SSSI system 

364. The Bill revises arrangements for the conservation and enhancement of Scotland’s most 
important natural heritage sites, by modifying and in certain areas extending the existing 
provisions of Part II of the Wildlife and Countryside Act 1981 (c.69) (“the 1981 Act”).  Existing 
protection of nationally important natural heritage sites is delivered via the SSSI (“site of special 
scientific interest”) system which was introduced in its current form by the 1981 Act. 

365. The effect of the provisions is simply to adjust an existing system which is already fully 
resourced.  Where costs do arise as a direct consequence of new powers or rights introduced by 
the Bill, these are of a relatively minor nature. 

Species protection and wildlife crime measures 

366. Schedule 5 to the Bill (introduced by Part 3) contains a range of provisions which will 
improve the level of protection to Scotland’s wildlife and enhance the ability of Scotland’s 
police forces and courts to deal with wildlife criminals.  These are principally measures which 
amend the criminal law.  The financial implications of this aspect of the Bill are therefore  
confined to the criminal justice system and to law enforcement agencies. 

367. The clear intention is that these measures will improve the likelihood of the police 
obtaining, and reporting, sufficient evidence to warrant a prosecution but this has to be balanced 
against the enhanced deterrent effect of the new provisions (particularly when these are taken in 
conjunction with the increased penalties made available by the Criminal Justice (Scotland) Act 
2003 (asp 7) which came into force on 26 March 2003).  Whilst there is some evidence from 
England, following implementation of the Countryside and Rights of Way Act 2000, to suggest 
that an overall reduction in certain types of offences can be expected, that evidence is not 
comprehensive or conclusive.  The assumption has therefore been made for the purposes of this 
memorandum that the Bill will have no net effect on the overall number of wildlife crime cases.  
That is, any potential increase in cases generated by improved powers and enhanced 
investigatory efforts are likely to be cancelled out by the higher deterrent effect. 

368. The Bill is expected to deliver some marginal savings for the courts and prosecution 
service as a result, for example, of the clarification of defences and of police powers contained in 
the Bill.  Whilst there are no hard statistics in this area, a wildlife crime trial is likely to involve 
both detailed technical evidence and legal argumentation and will tend to last from between one 
to three days.  One day saved from a trial – by eliminating the need for debate about disputed 
legal points, for example - represents a potential financial saving in terms of the daily cost of the 
Sheriff’s time of £500, as well as freeing up Procurator Fiscal and court time for other cases to 
be dealt with.  Annually the saving in terms of the Sheriff’s time might be between £1,500 and 
£2,500.  The improvements in the Bill will also significantly increase the possibility that a 
defendant will plead guilty at an early stage, rather than attempting to exploit flaws in the current 
legislation, thereby further reducing costs. 
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COSTS ON THE SCOTTISH ADMINISTRATION 

The Scottish Executive 

Biodiversity 

369. In addition to their general responsibilities in relation to biodiversity under section 1 of 
the Bill, the Scottish Ministers have an additional obligation under section 2.  This requires 
Ministers to publish any strategy which they have designated as a Scottish Biodiversity Strategy.  
A sum of £10,000 has been provisionally identified for production of hard copies of the strategy 
and this includes the costs of conversion to electronic text for publication on the Scottish 
Executive website. 

SSSI system 

370. The Bill provides the Scottish Ministers with a new exceptional mechanism – the land 
management order (LMO) which enables them to intervene to secure the conservation of an 
SSSI.  LMOs are expected to be extremely rare, and frequency has been estimated at no more 
than one every five years.   

371. The costs associated with LMOs are administrative (requiring staff time in presenting 
advice to Ministers and in drafting the orders) and this has been estimated at around £3,000 per 
order.  Orders also require to be registered in the General Register of Sasines or in the Land 
Register and the associated cost is £25, or £22 per title where the Order covers land for which 
more than one title is currently registered.   Registration costs over the next five years can be 
estimated at between £25 and £220 assuming one LMO per five years.  The range of estimate is 
accounted for by the impossibility of predicting with any accuracy the number of titles involved.  
A cost of between £3,025 and £3,220 for a five year period is therefore predicted as a direct 
outcome of the LMO provisions in the Bill.  

372. Scottish Ministers already have nature conservation orders available to them as an 
alternative exceptional mechanism to protect SSSIs.  There are currently (September 2003) some 
25 NCOs in force.  The changes effected by the Bill to other aspects of the system mean that the 
need for and frequency of NCOs will in future be reduced significantly.  It is estimated that no 
more than 10 NCOs are likely to be in force at any one time and that new NCOs will be made no 
more than once in every two to three years.  Eleven NCOs were made in the 10 year period from 
January 1993 to January 2003.  Using similar costings as those for LMOs it is expected that the 
Bill will give rise to a net saving in relation to NCOs of around £19,000 over ten years. 

Scottish Natural Heritage 

SSSI system 

373. The primary impact of the Bill for SNH lies in the need to adjust to the new SSSI system.  
Since the provisions of the Bill in this area represent a revision of an established existing system, 
the implementation costs are essentially confined to additional training for SNH staff and to 
providing information to the approximately 13,000 owners and occupiers who will be affected 
by the changes.  Training costs for SNH staff arising directly from the Bill have been costed at 
£21,000.   A sum of £15,000 has been estimated to cover the production, printing and issue of an 
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information pack to all owners and occupiers, plus other interested parties, explaining the 
changes effected by the Bill. 

374. The Bill provides SNH with a new exceptional mechanism for protecting SSSI land – in 
the form of a power to seek interdict (or other court order).  Best guess estimates (based on the 
cost of a signeting a summons, the drafting of an application and a half day fee to junior counsel) 
are that raising an action for interdict will cost in the region of £1,000 to £1,500.   It is 
anticipated that SNH will have recourse to this mechanism no more than once in any three year 
period.   

375. Compensatory management agreements, under which landowners are paid to avoid 
damaging SSSIs have become rare in recent years, as a result of changes to other regulatory 
regimes.  On average, only 4 compensatory agreements were offered in the period since 1998 
and SNH estimates for ongoing agreements are £1,010,000 in 2003/04, dropping to £740,000 by 
2005/06.  The provisions in the Bill will further reduce the requirement for such purely 
compensatory agreements.  Landowners and land managers will instead be encouraged, where 
appropriate, to obtain support for positive conservation management of the land under the 
existing Natural Care scheme. Whilst Natural Care exists independently of the provisions in the 
Bill, it is worth noting that SNH plans to spend over £16m on positive management schemes 
over the period 2003 to 2006.  This expenditure will be important in contributing to the overall 
success of the enhanced SSSI system which the Bill introduces. 

Species protection and wildlife crime measures 

376. SNH has an integral role to play in supporting initiatives to combat wildlife crime and in 
assisting the police in the enforcement of the criminal law.   The Bill does not give rise to new 
costs in this area, except in relation to the provision of revised information to the public.  It is 
anticipated that SNH will wish to revise and reprint its existing publication Wildlife, the Law and 
You, together with a variety of other leaflets and informational items, in the light of the Bill’s 
provisions.  This is estimated at £15,000 to cover these publications and the incidental update of 
display stands and related materials. 

Scottish Land Court 

SSSI system 

377. The Bill establishes a formal appeal mechanism to enable the owner or occupier of an 
SSSI to challenge a decision by SNH to refuse consent for an operation or to consent an 
operation subject to restrictive conditions.  The failure to offer a compensatory management 
agreement may also be challenged in certain circumstances, as may the amount offered under 
any such agreement.  Jurisdiction in such appeal cases lies with the Scottish Land Court.  The 
Land Court can also be invoked in cases where the Scottish Ministers impose a land management 
order (under section 30 of the Bill). 

378. It is anticipated that the Court may have to deal with between 6 and 10 appeals each year 
in relation to refusals of consent.  It is expected that the number of appeals will run at the higher 
level for the first year or two of the new system and then to tail off as land managers and SNH 
become more experienced in working within the new parameters.  The cost to the Land Court of 
these additional cases is estimated at approximately £1,000 per day, with an average of a day and 
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a half being spent on each appeal.  Over the first five year period this equates to approximately 
£62,000 or on average £12,400 per annum, dropping to around £9,000 per annum in subsequent 
years.   

379. Land management orders are a measure of last resort.  For the purposes of estimating 
costs and workload, it has been assumed that land management orders will be made once in any 
5 year period.  In reality such orders are unlikely to be this frequent.  The cost is unlikely to 
exceed £3,000 in any 5 year period. 

Court of Session and Sheriff Courts 

SSSI system 

380. A number of provisions in the Bill engage either the Court of Session or the Sheriff in 
disputes arising from the SSSI system.  Civil proceedings in these cases will be highly unusual 
occurrences and do not impose any significant new burden on the courts. 

381. The Bill extends criminal offences in relation to damage to SSSIs and prosecutions in 
these cases will come before the Sheriff.  Experience with the current system suggests that the 
courts are unlikely to have to deal with more than 2 or 3 such cases each year.  

Species protection and wildlife crime measures 

382. The Bill updates and enhances the provisions of Part I of the 1981 Act and prosecutions 
under these provisions already come before Scotland’s Sheriff Courts.  Whilst the intention of 
the Bill is to improve the detection and prosecution of wildlife criminals, the increased deterrent 
effect of the new provisions (combined with significantly higher sanctions) make it unlikely that 
there will be any net increase in the number of cases being tried. 

Advisory Committee on Sites of Special Scientific Interest 

SSSI system 

383. The remit of ACSSSI is confined to the provision of independent advice to SNH in 
relation to scientific objections arising from the notification of SSSIs.  Although the Bill 
introduces new powers to enlarge and denotify SSSIs, any increase of activity in these areas will 
be more than balanced by a levelling-off in new SSSI notifications.  The Bill is therefore 
projected to be cost-neutral in relation to ACSSSI’s activities. 

Registers of Scotland 

SSSI system 

384. The data in the existing Register of SSSIs established by the 1981 Act will be transferred 
to Registers of Scotland under the provisions of section 22 of the Bill.  Regulations to be made in 
consequence of the Bill will empower the Keeper of the Registers to charge fees in line with 
existing Registers of Scotland policy in order to recover operational costs. 
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Police forces 

SSSI system 

385. The Bill introduces new offences in relation to SSSIs.  It is anticipated, however, that the 
need for police involvement in SSSI protection will continue to be the exception rather than the 
rule. There are expected be only a small number of cases each year (estimated at no more than 
around five police investigations resulting in perhaps 3 proceedings brought by the Procurator 
Fiscal). All Scottish police forces (together with the Ministry of Defence police) have designated 
Wildlife Liaison Officers who already deal with wildlife crime issues.  SSSI offences will be 
integrated within this existing remit. 

Species protection and wildlife crime measures 

386. The police in Scotland are already actively engaged in investigating and reporting 
wildlife offences. There are currently (September 2003) 97 Scottish police force wildlife liaison 
officers (including 6 employed by the Ministry of Defence) and two full time police wildlife 
liaison co-ordinators 

387. The Bill will not add significantly to the volume of police work. No net change in overall 
workload is projected, once the effects of improved deterrents are taken into account.  In 
responding to the consultation on the draft Bill the Association of Chief Police Officers in 
Scotland did not raise resourcing as an issue of concern. 

COSTS ON LOCAL AUTHORITIES AND OTHER PUBLIC BODIES 

Biodiversity duty 

388. The biodiversity duty is expected to be cost-neutral for local authorities, not least because 
it is closely linked with the sustainability component of the existing local government duty to 
secure Best Value.  Biodiversity is a key indicator of success in achieving sustainability and 
local authorities are already closely engaged with existing biodiversity and related conservation 
initiatives, such as local biodiversity action plans.  

389. Whilst local authority respondents to the consultation on the Bill raised the question of 
resourcing for local biodiversity projects, these responses did not identify specific anticipated 
expenditure or set out quantified financial requirements.  Additional financial support for a range 
of local authority biodiversity initiatives is, in any event, already available from SNH under 
existing arrangements. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

Businesses, individuals and owners and occupiers of SSSIs 

SSSI system 

390. There should be no new costs to business resulting from the SSSI provisions in the Bill.  
The Bill does however provide the context within which regulatory processes can be simplified. 
It will give greater certainty and will streamline existing systems where possible, and it is 
anticipated that this will help to reduce business costs, although this cannot readily be quantified.  
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Regulatory authorities will, for example, be able in future to issue consents for operations on an 
SSSI, without a land manager also having to obtain a parallel consent from SNH. 

391. Arrangements for management agreements will alter to some extent, but this will not 
disadvantage land managers carrying out an established management regime on an SSSI.  The 
opportunity to benefit from SNH’s Natural Care programme and from payments for positive 
management will continue to be a key feature of the SSSI system.  These arrangements assist site 
managers in implementing management regimes which are beneficial to the site and it is 
anticipated that such voluntary management agreements will continue to be the normal 
mechanism through which land managers will obtain financial support for the management of 
SSSIs. 

392. Where voluntary arrangements do not prove possible and SNH has to refuse consent for 
an operation which forms part of the established management of the SSSI, the land manager will 
be entitled to a compensatory management agreement covering actual losses experienced as a 
direct result of the enforced change of management practice.  In such circumstances, SNH will 
be obliged to offer an agreement in accordance with the draft Financial Guidelines, which were 
published for consultation in March 2003 and are available separately (from the Scottish 
Executive, Wildlife and Habitats Unit, Area 1-H, Victoria Quay, Edinburgh, EH6 6QQ).  These 
guidelines will have a statutory basis as a code under section 42 of the Bill. The need for such 
compensatory agreements is already rare and it is not anticipated that the Bill will result in any 
significant change to the present situation. 

393. The Bill introduces new criminal sanctions to protect both SSSIs and wildlife.  Such 
sanctions will impact only upon the small minority of individuals who act intentionally or 
recklessly to damage a site. 
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SUMMARY OF THE RESOURCING IMPLICATIONS OF THE BILL 

STARTUP COSTS 

 Description Relevance Operational 
Implications / Effect 

Resourcing 
Implications / 
Frequency 

Part 1 Biodiversity duty Public bodies Evaluation (for 
medium to large 
public body) of 
current policy and 
potential requirement 
for policy alterations 

3 month’s work at 
a cost of circa 
£7,000 

   Statement on 
biodiversity and 
communication of 
policy to key 
audiences 

Medium to large 
body may wish to 
spend around 
£2,500 

Part 2 SSSI system SNH Training costs to 
familiarise staff with 
changes to the SSSI 
system 

In-house training 
programme 
estimated at  
£21,000 

   Provision of 
information to owners, 
occupiers and other 
interested parties on 
changes to the SSSI 
system  

Production, 
printing and issue 
of information 
pack estimated at 
£15,000 

Part 3 Wildlife crime SNH Revision and 
reprinting of existing 
publication Wildlife, 
the Law and You and 
associated information 
and publicity material 

Estimated at 
£15,000 
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ONGOING COSTS 

 Description Relevance Operational 
Implications / Effect 

Resourcing 
Implications / 
Frequency 

Sections 
16 to 18 

Requirement to 
obtain consent for 
certain operations, 
and related appeal 
provisions 

SNH and 
owners or 
occupiers of 
SSSI land. 

SNH may refuse 
consent.  Aggrieved 
party may appeal to 
the Scottish Land 
Court 

New appeal 
procedure gives 
rise to expenditure 
for the Land Court 
of around £12,400 
pa falling to 
£9,000 pa 

Sections 
19 and 
20 

Criminal offences 
and byelaw 
provisions 

Offenders New deterrents to help 
safeguard SSSIs 

Estimated at a 
maximum of 3 
cases, giving rise 
to  Sheriff’s cost of 
£2,500 pa 

Sections 
23 to 28 

Nature conservation 
orders 

Scottish 
Executive 

Emergency order-
making to cover 
exceptional threats to 
SSSIs. 

Significantly less 
common than 
under existing 
system.  Projected 
saving of £19,000 
over ten years. 
 

Sections 
29 to 37 

Land management 
orders 

Scottish 
Executive and 
owners or 
occupiers 

Exceptional power to 
require specific 
operations to be 
carried out.  Appeal to 
Scottish Land Court 

Exceptional 
procedure, 
estimated at once 
in 5 years.  
Estimated at 
approximately 
£3,025 to £3,220 
per Order.  Cost to 
Land Court of up 
to £3,000 in any 
five year period. 

Section 
45 

SNH power to 
enforce 

SNH SNH may seek 
interdict to prevent 
damage to SSSI land 

Exceptional 
procedure.  
Estimated at once 
in 3 years, with 
approximate cost 
of £1,000 to 
£1,500. 
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

394. On 29 September 2003, the Minister for Environment and Rural Development (Ross 
Finnie) made the following statement: 

“In my view, the provisions of the Nature Conservation (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
395. On 25 September 2003, the Presiding Officer (George Reid) made the following 
statement: 

“In my view, the provisions of the Nature Conservation (Scotland) Bill would be within 
the legislative competence of the Scottish Parliament.” 
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